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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


|j 

i‘ FRANCESCO CORDARO, 

Plaintiff, 

j. 

•against* 

RICHARD II. LUSARDI and THE UNITED STATES 

OP AMERICA, NOTICE OF 

APPEAL 

Defendants and 
ThiTd-PaTty Plaintiffs, 

•against* 72 Civ. 3644 

CITY OP POUGHKEEPSIE, 

Third-PaTty Defendant. 


SIRS: 


x 


PLEASE TAKE NOTICE, that the Plaintiff, FRANCESCO 
CORDARO, hereby appeals to the United Statos Court of Appeals 
for the Second Circuit from the Judgment herein filed in the 
Office of the Clerk of the United States District Court for the 
Southern District of New York on January 10, 1974, and tha said 
Plaintiff hereby appeals from each and every part of said Judg¬ 
ment as well as the whole thereof. 


Dated: Poughkeepsie, New York 
January 29, 1974 


YOURS, ETC., 

MARSHALL L. BRENNER, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
33 Market Street 
Poughkeepsie, Now York .12601 
Tel. No. (914) 452-2022 



MARSHALL L. BRENNER 


I 


I 


1 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 



FRANCESCO CORDARO, 


Plaintiff* 


RICHARD B. LUSARDI and 
UNITED STATES OF AMERICA* 


/' . ' 

i / 

V 

NOTICE OF 
CROSS-APPEAL 


72 Civ. 3644 M.I.G. 


Defendants and 

YMrd-Party 

Plaintiffs* 


CITY OF POUCHKEEPSIE* 


Third-Party 

Defendant. 


SIR: 

Notice is hereby given that the defendants and 
third-party plaintiffs* Richard H. Lasardi and United 
States of America, hereby appeal to the United States 
Court of Appeals for the Second Circuit from that part of 
the Judgment entered by the Cleric of the United States 
District Court for the Southern District of New York on 
January 10, 1974 that dismissed the third-party complaint 
against the City of Poughkeepsie. 

Dated: New York* New York 
February 8, 1974 
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PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for the Defendants and 
Third-Party Plaintiffs. 
Richard H. Lusardi and 
United States of America 



By: 


Gerald A. Pom esberg 

GERALD A. ROSENBERG 

Assistant United States Attorney 

Office and Post Office Address: 

United States Courthouse 

Foley Square 

New York. New York 10007 

Telephone: (212) 264-6328 


BON. RAYMOND F. BURGHARDT 
Clerk. United States District Court 
Southern District of New York 
United States Courthouse 
• Foley Square 

New York. New York 10007 

ROBERT B. DIETZ. ESQ. 

Corporation Counsel 
City of Poughkeepsie 
City Hall 

Poughkeepsie. New York 12601 

MARSHALL L. BRENNER. ESQ. 

35 Market Street 
Poughkeepsie. New York 12601 


Clerk 

United States Court of Appeals 
for the fecond Circuit 


17th Kl. 

New York, NY 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 



FRANCESCO CORDARO, 


Plaintiff, 


-against- 


RICHARD H. LUSARDI AND THE UNITED STATES 
QF AMERICA, 

Defendants 

and Third-Party Plaintiffs, 


72 Civil 361*14.(MIG) 
JUDGMENT 


-against- 


CITf OF POUGHKEEPSIE, 

Third-Party Defendant. 


JAM 1 o 1DM 


. I • * 

The Issue of liability in the above entitled action having been 
brought on regularly for trial before the Honorable Murray I. 
Gurfein, United States District Judge, on November 13, 1973, and at 
the conclusion of the evidence the Court having reserved decision, 
and the Court thereafter on January 7, 1971*-, having handed down its 


opinion, constituting its findings of fact and conclusions of law in 
favor of The'defendants, Richard H. Lusardi and The United States of 


America, it is, 

ORDERED,AADJUDGED AND DECREED, that defendants, RICHARD H. 
LUSARDI AND THE UNITED STATES OF AMERICA, have Judgment against the 
plaintiff, FRANCESCO CORDARO, dismissing the complaint, and it is 
further, 

ORDERED, that the third-party complaint against the CI1Y OF 
POUGHKEEPSIE, be and it hereby is dismissed. 


Dated: New York, N. Y. 


January 10, 1971*- 


ji - m — 7f - 


















)6—Summons with Notice, Illniik Con't. 
l’cmonul or Bubotltut«l Bvrvta' 05 

TATE OF NEW YORK 

UPREME COURT: COUNTY OF DUTCHESS 


RANCESCO CORDARO, 


against 


I CHARD H. LUSARDI 
.D. #1 Box 251A 
lizaville, New York 


the above named Defendant 


COPYRIGHT IMI »Y JULIU* SLUMBER©. INC.. LAW BLANK PUBLISHERS 
SC CHANGE PLACE AT BROADWAY, NEW YOKE 

Index No. 

Plaintiff designates 

\ Dutchess 

1 County as the place of trial 
I The basis of the venue is 
Plaintiff ( Plaintiff's residence 

| uitttf Nottr* 

I Plaintiff resides at 

I 46 Lent Street 

efendant I Poughkeepsie, New York 
_ I County of Dutchess 


Defendant 


0mi are limby summmtpb to answer the complaint in this action and to serve a copy 
our answer, or, if the complaint is not served with this summons, to serve a notice of appearance, on the Plaintiff's 
irneyfs) within -30- days after the service of this summons, exclusive of the day of service (or within 30 days 
r the service is complete if this summons is not personally delivered to you within the State of New York); and in 
> of your failure to appear or answer, judgment will be taken against you by default for the relief demanded in the 

pUint • MARSHALL L. BRENNER, ESQ. 

*d, June 14, 1972 Attorney(s) for Plaintiff 

Office and Post Office Address 


ice; The object of this action is ne gligenCC 


relief sought is money damages 


35 Market Street 
Poughkeepsie, New York 
Tel. No. (914) 452-2022 


Upon your failure to appear, judgment will be taken against you by default for the sum of $ 
with interest from 19 and the costs of this action. 




C OUNTY Or «-n~ 

■-P9.AMC2SC6 Cc>fc.O/^C> 

■>. 




Index Mo. 


against 


ifimai 

V\ • V_O^A£_D 


Plaintiff, a) 


Defendant,.) 


affidavit of 
SERVICE OF SUMMONS 
(AMO OOMPiAlNTj 
U'W Js/o-oCC- 


STATE OF NEW YORK. COUNTY OF '^'JlCVJCSS 

xZSXj VVM ^\) KJd Y-) Hje _brine duly sworn, deposes and says: that deponent is not * party 

to this action, is over II years of age and resides at Tpbc:T\J'V. 

That on the J 7_ * 70 / 3xJV.y /» 7**‘ • < ^YS>Xt2-V\TA.<r 

^essu 'H.rtAviv«- y ^si-V- 


CHICK 
AFFUCABIC 
•OX AND 
FILL IM FORM 


iNUiviiu al deponent served the annexedsummons f on d mnyfa i nf) »n till 

VA • ^mPcopf of each u :«/d defendant(s) personally; 

^ t£Z?££Sr££b » Ss.. .....«.»«.! ott.n.j ...... 


/Ub\YH N«> c f 
j»i»M tinmjilamf) in thi 


in this action on 


NIUTAHl 


,..... ....»; 

lu-ta'r", 777 The 7our!e ol my inlormation and the ground, r< my beiiei are the conversation, 
and observations above narrated. 

Upon iniormation and belie, I aver that the defendant is not lot» mill\tosy 

State or oi fir United States as that term is defined ,n either the State or ,n the Federal 

and Sailor's Civil Relie, Acts. 


coaroBATiON deponent served the annesed summons (and complaint) in this action, on 
□ corporation, the defendant therein namei 


a corporation, the defendant therein named, by delivering a tree copy 

personally, whom deponent knew to 

thereof to 

bf fbt 0 f said corporation: deponent knew the corporation so 

!erv!d to be the corporation mentioned and described in said summons as the defendant therein. 


ALTERNATIVK 

MKTIIOD 


deponent served the within summons (and complaint) upon defendant 

pn l * 

defendant's 

at 

actual place of business—dwelling place—usual place of abode 

llriM Ml a.tkK (•) • (I) 

(a) by delivering thereat, a true copy of each to 

'£ZZSZ the door thereof, deponent was unable with due diligence ,0 
find defendant or a person of .1 table age or discretion thereat, having called th 

” * " —.—• 2 

.. „ IS. .. - -»- " “ 


..... . 1 ..». I.. «•«" " 

fendant at defendant's last known residence. No. 

and deposited said wrapper in—a post office— 
official depository unde, the exclusive care and custody o, the United States post office department 
within New York State. 


Sworn to bets, re me, tbit / 3 

day of 3^-y . , l, L 

e 

7 JOAN C. VICK 

’ NOTARY PU8UC. SIATl OF NtW YORK 
QUALIFItO 'N 0U1CMIH COUNTY . 
COMMISSION IXfthiJ MARCH JO. I9./T 



yzi 


rlnt name banaalh atfaatur* 


ueme NO. 




STATE OF NEW YORK 

SUPREME COURT: COUNTY OF DUTCHESS 


x 


FRANCESCO CORDARO, 


Plaintiff, 


-against- 

RICHARD H. LUSARDI, 


Defendant. 


VERIFIED COMPLAINT 
Index NO. 2207/72 


x 


The Plaintiff, complaining of the Defendant, shows 
to the Court and alleges: 

1. On November 11, 1969, on a public highway called 
Harrison Street at the intersection with Bement Street, City of 
Poughkeepsie, State of New York, the Defendant, RICHARD H, LUSARDI 
was operating a 1968 Chevrolet, the United States Government 
license number 1-95618 with the consent and permission of the 
owner, the United States Government, and operated said vehicle 

so negligently as to cause it to run through a stop sign without 
stopping on Harrison Street and colliding with the 1966 ford 
automobile operated by the Plaintiff, FRANCESCO CORDARO, with the 
consent and permission of the owner, PIERINA CORD\RO. 

2. That the right side of the vehicle operated by the 
Defendant, as aforesaid, collided with and struck the front end 

of the vehicle operated by the Plaintiff as aforesaid. 

3. Solely as a result of the negligence of the De¬ 
fendant and without any negligence on the part of the Plaintiff 
hereto, the Plaintiff, FRANCESCO CORDARO, was personally injured, 

all to his damage in the sum of ONE HUNDRED THOUSAND and no/100 

7 











•nr 

v ': » 


($100,000.00) DOLLARS. 

WHEREFORE, the Plaintiff demands judgment against the 

ij Defendant, RICHARD H. LUSARDI, for the sum of ONE HUNDRED THOU- 

j! 

!| SAND and no/100 ($100,000.00) DOLLARS, together with the costs 

ii .. ' 

ji and disbursements of this action. 


MARSHALL L. BRENNER, ESQ. 
Attorney for Plaintiff 
Office and P.O. Address 
35 Market Street 
Poughkeepsie, New York 12601 
Tel. No. (914) 452-2022 


! TO: WHITNEY NORTH SEYMOUR, JR. 

* United States Attorney 

Southern District of New York 
United States Courthouse 
Foley Square 

ji New York, New York 10007 




Verified by Franceao P. Cordaro on September 5, 1972 






s 


l 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

FRANCESCO CORDARO, 

Plaintiff, 


-V” 

UNITED STATES OF AMERICA, 

Defendant. 


J&SVE& 

72 Civ. 3644 MIG 


X 


The defendant. United Statea of America, by Its 
attorney, Whitney North Seymour, Jr., United states Attorney 
for the Southern District of New York, for ita answer to 
the complaint, a copy of which la attached hereto and made 
Exhibit A hereof, responds as followsx 

1. Denies all the allegations contained In 
paragraphs 1 and 2, except admits that on December 7, 1969, 
at the intersection of Harrison Street and Dement Avenue 
In the City of Poughkeepsie, New York, the front end of a 
car driven by the plaintiff struck the right aide of a 
station wagon, driven by Richard H. Luaardi, and owned by 
his employer, the National Park Service of the Department 
of the Interior, an agency of the defendant, the United 
States of America. 

2. Denies all the allegations In paragraph 3. 


J<* A FIRST AFFIRMATIVE DEFENS E 

3. The action la barred because the plaintiff 
failed to present a timely claim to the Department of the 
Interior, In accordance with 28 U.S.C. || 2401(b) and 
2675(a) and 28 C.F.R. |14.2« 


9 






4. Even if the plaintiff’s administrative claim 
was timely, the action was conmenced prematurely, inasmuch 


as the suaaons was served on July 12, 1972, prior to the 
receipt by the Department of the Interior on July 17, 1972 
of the administrative claim. The Department of the Interior 
had not denied the claim nor had six months elapsed from the 
time of its presentation when the suit was begun in State 
court. 28 U.S.C. 12675(a). 

FOR A THIRD AFFIRMATIVE DEFENCE 

5. An agreement dated March 25, 1971, and executed 
by the plaintiff and an agent of the defendant. United States 
of America, which provided for an administrative adjustment 
of plaintiff's claim, in accordance with 28 U.S.C. S 2672, 
reflected the intention of both parties that the defendant 
United States of America would pay to plaintiff and plain* 
tiff's Insurer a sum of money equal to the property damage to 
plaintiff's car in consideration for which the plaintiff would 
be barred from making any further claims for damages alleged¬ 
ly arising out of the subject collision. 

FOR A FOURTH AFFIRMATIVE DEFENSE 

6. Plaintiff's contributory negligence in his 
operation of his car lanediately prior to and at the time of 
the collision was the proximate cause of the collision. 

FOR A FIFTH AFFIRMATIVE DEFENSE 

7. Because of the negligence of the City of 
Poughkeepsie in the arrangement and placement of its traffic 








and parking signs on the north side of Harrison Street just 
east of Bement Avenue, Richard H. Lusardl was unable to see 
the stop sign at the Intersection of the above-named 
streets until after he had entered the Intersection on 
November 7, 1969, at the time of the collision. If the 
collision became unavoidable as a result of Lusardl 'a having 
entered the Intersection without stopping, Lusardl was not 
at fault therefor and liability for the Injuries resulting 
therefrom attaches to the agency creating the risk of such 
Injuries, to wit, the City of Poughkeepsie. 

Dated: New York, New York 
February 21, 1973. 


WHITNEY NORTH SEYMOUR, Jr. 
United States Attorney for the 
Southern District of New York 
Attorney for the Defendant, 
United States of America. 


# 

By: 

Assistant United States Attorney 
Office & P.0. Address: 

United States Courthouse 
Foley Square 
New York, New York 10007 
Telephone (212) 264-6328 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


FRANCESCO COBDAR0, 

Plaintiff, 

UNITED STATES OF AMERICA, 

Defendant. 


i'H/HO Phfct- 

SPKIOSS 


7 


Civil Action 

» 

72 Civ. 3644 MIC 


U N I T E D STATES OF AMERICA, 

Third-Party Plaintiffa. 


CITY OF POUCHKEEPSIE, 

Third-Party Defendant. 


TO THE ABOVE-NAMED THIRD-PARTY DEPENDANT: 

You are hereby suon>oaed and required to serve 
upon Whitney North Seymour, Jr., Di lted States Attorney for 

*7/*tab i’An-rw- 

the Southern District of New York, plaintiff’a attorney 

// 

whose address Is United States Court House, Foley Square, 

'l. /M-cXy - 

Rev York, an answer to the A cnmplalnt which Is herewith 
served upon you, within 20 days after service of this 
stmnons upon you, exclusive of the day of service. If you 
fall to do so, judgment by default will be taken egalnst 
you for the relief demanded In the third-party complaint. 


VtfjAfA f. <B AvhfteOA 

Clerk of Court 



Deputy Clerk 


(Seal of the U. S. District Court) 
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UNI T E D STATES DISTRICT COURT 
SOUTHERN DISTRICT Ot NEW TORE 


FRANCESCO CORADARO, 

Plaintiff, 

UNI TED STATES OF AMERICA 
Defendant. 


UNITED STATES OF AMERICA 

Third-Party Plaintiff* 


$ 5 . 

THIRD* PARTY 
catPLAnrr 


72 Civ. 3644 MIG 


CITY CT POUGHKEEPSIE, 

Third-Party Defendant. 

. *—a 

Defendant, United States of America, by its 
attorney, Whitney North Seymour, Jr., United States Attorney 
for die Southern District of New York, for its third-party 
complaint, alleges as follows: 

X. The Court has Jurisdiction of this action 

pursuant to 28 U.S.C. f&1.343. 

2. On December 7, 1969, at the intersection of 

Harrison Street and Bemsnt Avenue in the City of Poughksepsl% 

. * 

Hew York, the front end of a 1966 Ford automobile bearing 
Hew York State license plate identification number 1487 FT, 
driven by plaintiff Francesco Cordaro, struck the right 
cldj of a 1968 Chevrolet station wagon, bearing Waited States 
He w plate identification number 1-95618, driven by 
Richard H. Lusardl, and owned by his employer, the National 
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fmtk Service of the Department of the Interior. an agency 
of the defendant, the Obited States of daarica. 

3, As a result of the collision described above, 

the plaintiff allegedly suffered personal Injuries. 

A. On July 12, 1972, diehard H. Luserdl was 
served with a summons Issued by the Supreme Court of the 
State of Mew York for Dutchess County, naming him as the 
defendant In a civil action for money damages In which the 

plaintiff was Francesco Cordero. 

5. On August 25, 1972, the Doited States of 
America, on behalf of Richard H. Lusardi, filed a Petition 
for Removal of the Dutchess County action (described in 
fd* aunra) to the Doited States District Court for the 
Southern District of New York, pursuant to 28 U.S.C. 
f| 1442(a), 1446, and 2679(d). On the same date, a Notice 
of Removal was mailed to the Clark of the Dutchess County 
Supreme Court and to plaintiff*s counsel. 

6. On September 5, 1972, plaintiff Francesco 
Cordero signed a verified complaint. In which he sought 
damages in the amount of $100,000.00 f~cm the then defendant 
Richard H. lusardi as a result of Injuries allegedly cur¬ 
tained In the collision described In 12, supr a. A copy of 
the complaint Is attached hereto and made exhibit A hereof. 

7. on September 26, 1972, the then defendant, 
Richard E. Lusardi, filed a motion In federal court to have 
the United States of America substituted a* the party-defen 
dent and to dismiss the comp l a in t. 


- 2 • 
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8* On February 1, 1973, United States District 


Judge Murray I. Gurfein filed aa Opinion, granting the 
notion to the extent of substituting the United States as 
the party-defendant, but denying the notion to dismiss the 
complaint. 

9, On April 26, 1973, an answer was filed, in 
which the defendant. United States of America, denied 
liability and alleged that the negligence of the City of 
Poughkeepsie in the arrangement and placement of traffic 
signs at the intersection of Harrison Street and Bement 
Avenue was a proximate cause of the subject collision. A 
copy of the answer is attached hereto and made exhibit B 
hereof. 

10. If the defendant. United States of America, 

Is held liable for the plaintiff's alleged injuries arising 
from the subject collision, then the City of Poughkeepsie, 
beceuse of its negligence, as described in 19, supra , should 
be held liable to the defendant for the amount of the judg¬ 
ment entered against the defendant. 

WHEREFORE, the defendant. United States of America 
demsnds judgment against the third-party defendant City of 
Poughkeepsie for all sums recovered against the defendant. 
United States of America, by the plaintiff in this action, 
for its costs and expenses incurred in the defense of this 
action, and for such other relief as the Court deems 


- 3 - 
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necessary and just* 

Dated: New York, New York 
April 26, 1973 


WHITNEY NORTH SEYMOUR, Jr. 
United States Attorney for the 
Southern District of New York 
Attorney for the Defendant and 
Third-Party Plaintiff, 

United States of America 


> 


GERALD A. ROSENBERG J 

Assistant United States Attorney 
Office & P. 0. Address: 

United States Courthouse 
Foley Square 
New York, New York 10007 
Telephone (212) 264-6328 


I 


i 




ji UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK - 

i! 

il FRANCESCO CORDARO, 

Plaintiff. 

THIRD-PARTY AN3Y/ER 
72 Civ. 3044 MIG 

ii UNITED STATES OF AMERICA. 

. Defendant. 

UNITED STATES OF AMERICA. 

Third-Party Plaint Lx 3. 

r. 

CITY OF POUGHKEEPSIE. 

Third-. arty Defendant. 

Third-party defendant. City of Poughkeepsie, by its attorney, 
Jeffrey S. Graham, a duly appointed and acting Corporation Counsel, in 
answer to the third-party complaint herein, sets forth the following, upon 
information and belief: 

FIRST: Denies knowledge or information sufficient to form a 
belief as to each and every allegation contained in paragraphs numbered 
1. 3. 4. 5. 7. 8. and 9. 

SECOND: Denies each and every allegation contained m the 
paragraph numbered 10. 

AS AND FOB AN AFFIRMATIVE DEFENSE 
THIRD: That on and before the date of the accident in the third- 
party complaint Section 200 of the Charter Laws of the City of Poughkeep- 
j! ale provided in substance that the City of Poughkeepsie "shall not be 
| liable for the damage or injuries sustained by any person in conscqucr ce 
of any street, highway . . . In said city being out of repair, unsafe, 
dangerous ... in any way or manner, unless written noties of the 


17 








defective condition of said street shall have been given to the Super¬ 
intendent of Public Works or the Superintendent of Streets of said city 
at least twenty-four (24) hours previous to such damage or Injury. 

FOURTH: No such written notice of the defective condition of 
the street alleged in this third-party complaint was given to the Super 
intendent of Public Works or the Superintendent of Streets within twenty- 
four (24) hours prior to December 7, 1969. 

WHEREFORE, the third-party defendant. City of Poughkecpcie, 
demands Judgment against the third-party p laint iff dismissing the third- 
party complaint herein with the reasonable costs and expenses incurred in 
the defense of tht« action and for such other and further relief as to the 
court seems just and proper in the premises. 


Dated: Poughkeepsie, New York 
May 21. 1973 


5 . 


Jotfrey'6/Graham 
Asslnfoht Corporation Counsel 
Office & P.O. Address 
Municipal Building 
Memorial Square 
Poughkeepsie. New York 12602 
Telephone (914) 465-4714 
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STATE OF NEW YORK 

SUPREME COURT: COUNTY OF DUCHESS 


FRANCESCO CORDARO, 

/ 

/ -v- 

t 

RICHARD H. LUSARDI, 


Plaintiff, 


g_ 


Defendant. 


•x 

I 

t 

a 

• 

t 

t 


NOTICE OF REMOVAL 

Summons No. 





& S l 

PLEASE TAKE NOTICE that a verified petition, a 
copy of which is annexed hereto, requesting removal of the 
above-entitled action, which is pending in the DucheoS 
County Supreme Court of the State of New York, to the United 
States District Court for the Southern District of New York, 
was filed this day with the Clerk of said District Court 
pursuant to the provisions of 23 U.S.C. §11442(a) (3) , 1446 
and 2679(d). 

Dated: New York, New York 
August 25, 1972 

Yours, ete. 

WHITNEY NORTH SEYMOUR, Jr. 

United States Attorney for the 

Southern District of New York 

Attorney for the defendant, 
Richard H. Lusardi 


By: 




GERALD A. ROSENBERG 
Assistant United States Attorney 
Office and Post Office Address: 
Room 328, United States Courthouse 
Foley Square 
New York, New York 10007 
Telephone: (212) 264-6328 


10 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANCESCO CORDARO, 

Plaintiff, 

-V* 

RICHARD H. LUSARDI, 

Defendant. 


<SpY'7P- 


t PETITION FOR REMOVAL 
72 Civ. 


fiiZ-Q 


: 

•X 


TO THE JUDGES OF THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW 102*: 

The petition of Richard H. Lusardi, defendant in 
thla action, by Whitney North Seymour, Jr., United States 
Attorney for the Southern District of Mew York, attorney 
for the defendant, respectfully states on information and 
belief that: 

1. On November 7, 1969, a collision occurred 

in Poughkeepsie, New York between * vehicle operated by the 
plaintiff, Francesco Cordero and a vehicle operated by the 
defendant, Richard H. Lusardl. The vehicle operated by the 
defendant was owned by the United States of America. 

2. On November 7, 1969, the defendant was 
employed by the National Park Service, within the Depart¬ 
ment of the Interior, an agency of the United States of 
Amsrlca. At the tims of the aforementioned collision, the 
defendant was operating the government-owned vehicle 

within the scope of and in the course of his employment. 
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9. On July 12, 1972, the defendant wi served 
nlCb • sunons, dated June 14, 1972, laauad by tha Supra®* 
Court of tha State of Maw York for Duchess County. The 
stated that tha object of tha action was 
negligence and that tha relief a ought was money damages. 

■o complaint was attached to tha euanona. A copy f tha 
«m« is attached hereto as Exhibit A hereof. 

4. Ho trial of tha iaauaa presented in the 
pi— nns has bean commenced. 

5. This action nay be remowed pursuant to tha 
terne of 28 U.S.C. ||lA42(a)(3), 1446 and 2679(d). 

4. Annexed hereto are copies of all process, 

*>leadings and orders served upon tha defendant in the 
ysniMpg state action. 

WHEREFORE, It is respectfully requested that 
aald action bo removed to this Court for trial and 
da termination pursuant to 28 O.S.C. 51441 tt se q . 

Dated: Man York, New York 
August 24, 1972 

Yours, etc. 

WHITNEY NORTH SEYMOUR, Jr. 

United States Attorney for tha 
Southern District of Nev York 
Attorney for tha Defendant, 

Richard H. Lusardl 

c+ffizz . 

GERALD A. ROSENBERG 

Assistant United States Attorney 

Office and Post Office Address: 

Room 328, United States Courthouse 

Foley Square 

Mew York, New York 10007 

Telephonei (212) 264-6328 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANCESCO CORDARO, 


Plaintiff, 


- against - 
RICHARD H. LUSARDI, 


Defendant. 


REPORT OF MAGISTRATE 
72 Civ. 3644 


This Is a negligence action against the driver of a 
government-owned vehicle originally Instituted September 1972 
In the state court, Dutchess County, and removed to this Court 
pursuant to Title 28 §2679(d) which provides for removal where 
"the defendant-employee was acting within the scope of his 
employment at the time of the Incident out of which the fuit 
arose". Section 2679 Subdivision (b) provides that the remedy 
by suit against the United States, as provided In 11346(b), 
shall be exclusive of any other action by reason of the same 

subject matter against the employee. 

By motion dated September 19, 1972 the government 
moved for an order substituting the United States as defendant 
and also dismissing the action on substantive grounds (release 
and untimely notice). In Its supporting affidavit (September 19, 
1972, p. 3), the government stated that the defendant "was an 
employee of the National Park Service, within the Department of 
the Interior, on November 7, 1969 and was, at the time of the 
collision that Is the subject of this action, acting in the 
course and within the scope of his employment". In an opposing 
affidavit (November 1972, p. 3) plaintiff's attorney raised an 
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1..U. .» to wh.ther the «ploy«. ... ■» oetlog .toting "lnd..e, 
th. lnvo.tlg.tloa conducted by thU offle. Indict., ttat he 
(the employee) «<»• 15 nil., fron th. pic. of hi. enploy- 

nct .he this accident occurred end ... doing hi. ovn per.on.l 
burf.ee..” (p. 4)- *7 order deed Noveber 27, 1972 Judge Gurfeln 

.toted "A hearing .111 be h.ld on uhether to reed to the state 
court. Th. natter 1. referred to Magl.tr.te Jacob, to hee ed 
report”. 1 edereted that the reference, therefore. Is limited 
to the question .hether th. employee ... "acting In the course 

and within the scope of his employment". 

A hearing was held on December 26, 1972 at which the 
government presented the testimony of the employee (Richard 11. 
Lusardi), the superintendent of the Roosevelt-Vanderbilt 
National Historic Site (Stuart H. Maule), and certain documentary 
evidence. Plaintiff did not present any evidence. The employee, 
whose testimony I credit, testified as follows: He was a park 
guard at the Site at Hyde Park. New York, having been so 
employed for si* years (10). On Friday. November 7, 1969 he was 
on duty between 4 and 12 pm (10). He was asked by the 
superintendent (Mr. Maule) to pick up certain maps at the County 
Highway Department on Route 44 in Poughkeepsie, New York (11). 

It was part of his duties to perform such errands (28). The 
■Highway Department was about 15 miles from the Vanderbilt mansion 
(12). He left the mansion a little after 4:00 o'clock (21). Ha 
picked up the maps and while returning to the Vanderbilt Site 
the accident occurred, about 4:30 pm. He took the direct route 
to and from the Highway Department. He was only at the Highway 
f lartment for a minute or two and the accident occurred whan 




he was about 1/4 of the way back to the mansion (26). During 
the entire trip he did not make any unscheduled stops (15). A 
schedule of assignments of employees (Ex. 1) and a record of 
hours worked (Ex. 2) confirm that the employee was scheduled to 
work and was working and on duty at the time of the accident. 

The evidence clearly establishes that the employee- 

defendant at the time of the accident was "acting within the 

scope of his employment". Accordingly, 1 conclude that the 

United States^should be substituted as the defendant and that 

this Court has jurisdiction of the action. 

Dated: New York, New York 
January 12, 1973 

Respectfully submitted. 


Martin D. Jacobs 
United States Magistrate 







GAR:ko 

72-2807 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


FRANCESCO COKDARO, 


Plaintiff, 


RICHARD H. UJSAEDI, 


Defendant* 


$ 
l 
: 
t 
i 

»—x 


NOTICE OP MOTION 
72 Civ. 3644 MIG 


SIR: 

PLEASE TAK* NOTICE that upon the Memorandum of 
Lw and Affidavit submitted herewith, the under signed will 

move this Court, before the Honorable Murray I. Gurfeln, 

non 

In Room A of the United States Courthouse, Xoley Square, 
New York, New Yorfc, on the It^day of October, 1972 at l&•»» 
o'clock, or as soon thereafter as counsel may be heard, 
for an order substituting the United States of America as 
the defendant, pursuant to 28 U.S.C. S 2679 (d\ and for an 
order dismissing the complaint herein, pursuant to Rules 
12(b)(1) and 12(b)(6) of the Federal Rules of Civil Pro¬ 
cedure, upon the ground that the Court lacks Jurisdiction 
over the subject matter of the action and that the com¬ 
plaint falls to state a claim upon which belief can 
be granted, in that the action is barred under several 
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provisions of the Federal Tort Claims Act, 28 U.S.C. {2671 
et sea , and under 28 U.S.C. §2401(L/. 

Dated: New York, New York 
September H , 1972 

Yours, etc* 

WHITNEY NORTH SEYMOUR, JR. 

United States Attorney for the 
Southern District of New York 
Attorney for the defendant 
Richard H. Lusardl 


Ryj AoX ^ 

GERALD A. ROSENBERG 

Assistant United States Attorney 

Office and Post Office Address: 

United States Courthouse 

Foley Square 

New York, New York 10007 

Telephone: (212) 264-6328 


TO: MARSHALL L. BRENNER, ESQ. 
Attorney for Plaintiff 
35 Market Street 
Poughkeepsie, N.Y. 12601 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

t 

FRANCESCO CORDARO? 

I 

PlaintIff, 


RICHARD H. U7SARD1, 


Defendant. 


AFFIDAVIT 
72 Civ. 3644 MIG 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK * 8S.S 

SOUTHERN DISTRICT OF NEW YORK) 


GERAID A. ROSENBERG 9 being duly sworn, deposes 

and says: 

1. Z an an Assistant United States Attorney In 
the office of Whitney North Seymour, Jr., United States 
Attorney for the Southern District of New York, attorney 
for the defendant herein, Richard H. Lusardi, and as such 
I an In charge of and familiar with the above action. 

2. This affidavit is submitted In support of 
defendant's motion, pursuant to 28 U.S.C. f2679 (d) and Riles 
12(b)(1) and 12(b)(6) of the Federal Rules of Civil Pro¬ 
cedure, far two orders: one substituting the united States 
of America as defendant, the second, dismissing the 
complaint because the Court lacks subject matter juris¬ 
diction and because the complaint falls to state a claim 

* 

upon which relief can be granted. 

3. By a memorandum dated August 14, 1972, the 

United States Attorney for the Southern District of New 
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Tork «u requested by AiiUUnt Attorney General Arlington 
Wood, Jr. of tho Department of Juotlco to defend thlo action. 
Accompanying tho memorandum request ware flies maintained by 
the Solicitor of the Department of tho Interior pertaining 
to this action. Those files hare bean turned osar to me and 

are non in my custody. 

4 , xhe files within my custody reflect that on 
Harch 25. 1971, the plaintiff (and his insurer, the United 
Security Insurance Company) executed a release as part of 
an agreement with the Department of the Interior, under 
which the Department of the Interior agreed to pay to the 
plaintiff and his insurer the sum of Five Hundred Fifty-Four 
Dollars and Eleven Cents ($554.11) as full compensation for 
all damage suffered by plaintiff in connection with a 
collision that occurred on November 7, 1969 between 
plaintiff's 1966 Ford sedan and a 1968 Chevrolet station 
wagon owned by tbs Department of the Interior and driven by 
the defendant, Richard H. Luaardi. A copy of the agreement, 
captioned 'VOUCHER FOR PAYMENT UNDER FEDERAL TORT CLAIMS 
1* attached hereto and made Exhibit A hereof. 

5. The files within my custody also show that the 
first and only Standard Form 95 "Claim for Damage or Injury" 
with reference to the subject automobile collision was 
received by the Department of the Interior on July 17. 1972, 
■ore than two years after the time of the accident. A copy 
of the above-described Claim Form is attached hereto and 
■ado Exhibit B hereof. 


I 


-2- 





1 


GJfttcf 

72-2807 


8. Ob or about September 3, 1972 X spoke by 
telephone with deputy clerks of the Dutchess County Supreme 
Court end the Dutchess County Clerk's office. I wss Informed 
that no complaint bearing the Index number of the subject 
action,2207/72 § had yet been filed. On that same day I 
posted a letter to the plaintiff's attorney. Marshall L. 
Brenner, requesting a copy of the complaint. Under cover 
of a Utter dated September 12, 1972. Mr. Brenner forwarded 
to me a copy of the compUint in this action. A copy of 
said complaint Is attached hereto and made Exhibit C hereof. 

7. The files within my custody also show that the 
defendant Richard H. Lusardl was an employee of the National 
park Service, within the Department of the Interior, an 
agency of the United States of America, on November 7. 1969 
.nd vas .at the time of the collision that is the subject of 
this action .acting In the course of and within the scope of 
M« employment. 

WHEREFORE, your deponent respectfully requests 
that the motion of the defendant for two orders, (1) 
substituting the United States of America as defendant and 
(2) dismissing the complaint p» granted.. 


yoAcV --a 

GERALD A., ROSENBERG -J 

Assistant United States Attorney 


Sworn to before me this 
//£ day of September, 1972 


' ! N(W York 

nt«rv 

Co * 41 . V. ’k-c-i '••‘Atib 

TcUtt * * ‘ 


N«*lar\ 

K “ 
Tc««« 
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OtAJiConS Form No. 1145 

Form i)h'M riSK'(i by 
Comptroller (Uwnil. U. 8 . 
> >\l4\mnr 12, HH7 
OeacT»l lii'nuUtioaa No. 110 


’ * •( • 


VOUCHER FOR PAYMENT 
UNDER FEDERAL TORT CLAIMS ACT 


IL S. .D.Qp.sx.traen.t.. of. .the.. Interior.... 

f * , (Urpa/tmcDt, bureau, or utsbllahmrot) 

v ~achtr prepared al Regional..Soli.c it ox.!.?..Office. .QI/.Va/.IQ. _ 

. (diva plan ami data) 

THE UNITED STATES, Dr, 

fo ;. f .... p ... Cordaro t| . and United, Security Insurance _ Company. 

(P»JOO) 

Address . .U6„I,.en t„31 r e e t j_ Poughkeep.sie . New York . 


D. 0. Vou. No ____ 

B u. Vou. No .. 

Claim No ... 


PAID BY 


(For ua« of P»yl3« OIT.sa) 


Amount claimed, S_ Dote claim accrued.. 

s • .... 5 Five Hundred Fifty-Four Dollars 

Amount ot award, compromise, or settlement .^d..Eleven_.CentS-- "””".'t.T”.T".~”T.T.r.T.“T.~T."S...554;ll.. 
Barer Descsiption or Claim: (See attachments for further explanation in detail.} -v.. r-;7 :.>'■. •- 
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Award of claim for property damage to claimant's 1966 Ford li-door 
Suburban when it vras in collision with a government owned 1963 Chevrolet 
station wagon being operated by an employee of the National Park 
Service on November 7, 1969. 


ACCEPTANCE BY CLAIMANT 1 

I, the claimant, do hereby accept the within-elated award, compromise, or settlement as final and conclusive or\ ir.c, and a^rce thi* 
aai acceptance constitutes a complete release by mo of any claim npatu.it the United States and'a^ainst the ciuployce-of thO'Govern-j 
rvtnt whose act or omission gave rise to the claim, by reason of the same subject mutter. /■‘PtftA'iX rP 

/ si ‘o / j / ' SIGN , * d .' Cpruarp, > , i 

..19-^-/ . OKSGjNAL l /$ Ys -«»y 


1 . 1:2 

United 


Secuiu •sy’^ir - • 


nee Col 


S^jis claim has been fuliy examined in accordance with the pro- Pursuant to the authority vested in me, I certify that thi.- 
cf the Federal Tort Claims Act, approved August 2, 1946, voucher is correct and proper for payment ;n the 
aS^Pi approved in the 

amount of $--55L-»H 


amount of $..55L.*11- / / / 

y \ * \ 1 ' < 

.JriJ.tul.A.t. (—('.£ JU . 

(Ursttl of Kcdcrtl ageacy, or iulhcr.j<>d draigava) 

DatAER...?......???, 19. 

SIGN ORIGINAL ONLY 


amount of $.5.5Ti.\H. 


(Autnoriied certifying officer) 

Date....1., 19. 

SIGN ORIGINAL ONLY 


Appropriation, limitation, 
or p/ojoct aymbol 




ACCOUNTING CLASSIFICATION (for complition by Adminutrativ* Offica) 


Limitation or projact 

Appropriation title 


Appropriation 

AnznrU 



Pud h, CVi No. 


.19.Kr ).. 

of) 

t .. a. cvui ia-tiM.1 Jw 


-{• 


to Tfa.-cf (Sc L‘ni*«(t St.h» 
Li l\*or ci ;i;i< na.x.«J i'.«v. 























































Standard Form OS 

P.cvLscJ J U39 Wvl 

Procnlji'cJ by IIivm cl iho Bud.’st - -- - •• ■ 

Circular A -t (LctO / ' 

— 

Ri l or 

**■- ,0: JUL171972 

CLAIM FOR DA.vtAGE OR INJURY 


(Uoo addition*! rhorti if nec.iury) 


Phijrd'l-.Vj T-. 


Use ink oi typewriter. gee reverse side for ir.Vru.ctions and additional information required. 


1. MAMS CF CLAIMANT {Pion ha print full rutena) 

FRANCESCO CORDARO 

5. 

AMOUNT OF CLAIM 

2. ADDRESS OF CLAIMANT (Street, city , tone, Stat*) 

46 Lent St., Poughkeepsie, N. Y. 

PROPERTY DAMAGE 

) 

3. PLACE OF ACCIDENT tCira city or town and State: ii outeida city Jiauta, indicate miiaaja or 
diatanco to naaratt city or town) . . /** • « 

"On Dement St. at intersection w/Harrison St. 
in Poushkeensie. Dutchess Countv, N.Y. 

PERSONAL INJURY 

i 100,000.00 

4. DATE AND DAY OF ACCIDENT 

11/7/69 - Fridav 

TIME (A. M. or *. M.) 

4:^5 t),m. 

TOTAL 

* 100,000.00 


5. DESCRIPTION CF ACCIDENT—STATE BELOW. IN DETAIL. ALL KNOWN FACTS ANO CIRCUMSTANCES ATTENDING THE DAMAGE OR INJURY. IDENTIFYING 
PERSONS AND PROPERTY INVOLVED ANO THE CAUSE THEREOF 


Jn November li, 1969, on a public highway called Lent St. in the City of' 
Poughkeepsie, at the intersection with Harrison St. in the City of Pough- 
Poughkeepsie, Richard H. Lusardi, an agent, servant $ employee of the 
Jnited States Government, was operating a 1968 Chevrolet, U.S. Government 
License No. 1-95618 w/the consent 8 permission of the U.S. Government, and 
operated said vehicle so negligently as to run through a stop sign without 
stopping, on Harrison St., such that the claimant operating a 1966 Ford, 

M.Y. License No.l487IT. w/the consent $ permission of Pierina Cordaro,owner, 
Iri^kag on Dement St. Could not avoid the vehicle operated bv Lusardi 6 the 


^Lusardi vehicle collided w/th 

KxsxwmKBs* Claimant._ 

NAME OF OWNER. l? OTHER THAN CLAIMANT 


ADDRESS Or OWNER. IF OTHER THAN CLAIMANT 

BRIEFLY OES 01136 KLNO ANO LOCATION Or PROPERTY ANO NATURE ANO EXTENT OF DAMAGE. SEE INSTRUCTIONS ON REVERSE SIDE FOR METHOD Of SUBSTANTIATING CLAIM 

8. 

PERSONAL INJURY 

STATE NATURE ANO EXTENT OF INJURY WHICH FORMS THE BASIS Or THIS CLAIM 




Cervical and lev; back strain; pain and stiffnessof the neck and back, pain _ 
and limitation of motion of the head, neck, back and legs; pains radiating 
throughout the chest and abdomen and down the back of both legs. 



.CIGMIN'AL PENALTY FOP. PRESENTING FRAUDU¬ 
LENT CLAIM OP MAKING FALSE STATEMENTS 

Fine of not more than $10,000 or imprisonment for cot more 
than 5 years or both. (See 62 Stat. 638, 710; 18 U. S. C. 237, 
1001 .) 

CIVIL PENALTY FOR PRESENTING 
FRAUDULENT CLAIM 

The c'n'rr.r.r.*; s’.-.all forfeit r.r.d nay to the United State* the 
sum o i $2/50), plus double the amount oi d:...taip;s sustained 
by tue United States. (Sec R. S. §'-590, 5iS8; SI U . S. C. 
SSt.) 


I DECLARE UNDER THE PEXALTfES Or PEPJiiP. f THAT THE 
AMOUNT Or THIS CLAIM COVERS .ONLY DAMAGES AND INJURIES 
CAUSED CY THE ACCIDENT A30.E DESCRIBED. .1 AD^-EE TO 'DCERT 
SAID AMOUNT IN FULL SATISFACTION AND FINAL SETTLEMENT C? 
THIS CLAIM. 


SIGNATURE Or CLAIMANT 


✓ 


I" 


DATE CF CLAI .1 


March 21, 1971 




KOTK: Siinoturo vtmd tbor* should Ito u sod in oil futut* tottospondonco. 


ij— 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 


FRANCESCO CGRDARO, 

Plaintiff, 

-against- 

RICHARD II. LUSARDI, 

Defendant. 


AFFIDAVIT 
72 CIV. 3644 MIO 



STATE OF HEW YORK : 

COUNTY OF DUTCHESS : 

SOUTHERN DISTRICT OF 

NEW YORK : ss.S 

MARSHALL L. BRENNER, being duly sworn, deposes and says: 

1. Thnt I am an attorney at law duly licensed to practice 
my profession and further having been duly admitted to the prac¬ 
tice of law before the Southern District of New York on the 1st 
day of May, 1969. That your deponent maintains offices for the 
practice of his profession at 35 Market Street, Poughkeepsie, 

Now York. 

2. Thnt your deponent is tho attorney for the Plaintiff in 
the above enptionod matter and makes this Affidavit in opposition 
to the Motion brought by Oorald A. Rosenberg, Assistant United 
States Attorney for a dismissal of the Complaint bocausc the Court 
lacks subject matter jurisdiction and because the Complaint fails 

to state a claim upon which relief can be granted. 

j 

3. Thnt attached hcroto and forming n part hereof is an 

, Affidavit of MELINDA REAGAN, your deponents former socretary in 
which she states uncntcgorically that a Notice of Claim was scr- 

I 

vod upon the United Statos by the mailing of two (2) copies of 
tho Notice of Claim on the 9th day of April, 1971, well within tho 
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I: statutory period. That a copy of tho cover lettor forwarded to 

i' 

j tho United States Department of the Interior is attached hereto 
, and forms a part hereof. 

4. That after the date of April 9, 1971 youx deponent did 
not receive any notico from the Government with respect to the 

! approval or denial of the said claim. That your deponent there¬ 
upon looked upon the Governments position as having denied the 

{ 

i 

claim. That your deponent bcliovcs that the proof submitted hero- 
! with together with this affidavit should lay to rest the first 
portion of the argument of Mr. Rosenberg forever. 

5. Mr. Rosenberg next incorrectly argues that ray client 

executed a release as part of an agreement with the Department of 

l 

Interior which release is dated ’larch 25, 1971. The voucher for 

payment is attached to Mr. Rosenberg's papers. 

• • 

' 6. Your deponont respectfully requests the Court's in* 

i 

dulgcnco inasmuch as this is the first case which your deponent 

! 

has had of this nature in a Federal District Court. Your deponent 
must state that ho is appalled at the argument concerning the 
vouchor for payment which Mr. Rosenberg puts forth. An examinn- 
. tion of the form of the voucher for payment shows the words typed 
in that this was " award of claim for property damage, at " This 

rolease ond voucher was strictly limited to the property damage 

I 

. 

| claim which was submitted by the Plaintiff's insurance carrier 
directly to the Government under a subrogation agreement which 

I 

was incompnssed within the terms of the Plaintiff's insurance 
policy and the liability carrier. It should be called to the 
Court's attention that in the case of Huber v. l'»S. . 244 Fed, 

: Supp, 537 (K.D. Cal. 1965) a case cited by Mr. Rosenberg that in 
that case a claim form was submitted for both personal injuries 
and property damage. That when the check was forwarded to the 








1 claimant there was no notation that this was for property damage 

|{ 

and the court hold that inasmuch as there was no designation with 
rospoct to the property damage claim as opposed to the personal 
injury claim that the claimant would be barred. Uorc ( in our 
case, the voucher for payment clearly indicates that this is for 
property damage to the claimant's 1966 Ford vehicle. The case of 
Woxlcr v, Newman , 311 P. Supp. 906 also cited by Mr. Rosenberg 
was n similar case to the Huber case where the Court held that 
thore was no notation on the check that it was for property dam* 
age only. Woxlcr had submitted a claim for property damage only 
and was paid. He was thereupon procludcd from ascerting another 
claim for bodily injury. Again, the facts of our case aro dif¬ 
ferent. Our voucher clearly states that this is for property 
I' 

! damage to the claimant's 1966 Ford. 

( 

7. It is clearly submitted that there was no intontion 

to sign anything other than that which was actually signed, i.c. 

I 

a voucher for payment for the property damage to the vehicle con¬ 
cerned. This is not merely a mental reservation of the claimant 
i. but an actual reservation as filled in on the voucher for pay- 
! ment which was accepted by the Government ns shown on the vouch- 

I 

j er statement attached to Mr. Rosenberg's papers. 

8. Your deponent rospectfully submits that the claimant in 
this case has not failed to pursue his administrative remedies, 

j 

furthor, has not accepted an administrative settlement for his 
porsonal injuries which would proclude the filing of a complaint 
and similarly does not conco de to the Government the contention 
of Mr. Rosenberg that although tho complaint states ho was oper¬ 
ating the Government Station Wagon with the "consent and permis¬ 
sion" of his employer this moans he was acting within the scope 
I 

of his omploymont. Indeod, tho investigation conducted by this 






office indicates that he was some 15 miles from the place of his 

employment when this accident occured and was doing his own per- 

r 

sonal business. Whether the Government will concede that that 
i is within the scope of the employment is highly questionable. 

I! 

The Government may allow an employee to use its vehicle to carry 
out his personal errandsor to travel to and from his home but 
this is highly questionable, in your deponents mind, as to 
whether this is operating tho vehicle "within the scope of his 
employment". 

9. Your deponent requests the Court*s indulgence with re¬ 
spect to the manner in which your deponent has sot forth his 
arguments on behalf of the claimant-plaintiff and indicates to 
the Court that his file with respect to other proof and other 

i 

information which the Court may wish to hear either oral argu¬ 
ment or have presented before it, is available to the Court. 
WHEREFORE, your deponent prays for an Order of the Court 

! dismissing the motion of the Defendants in its entirety together 

i 


with whatever relief may be to the Court lust and proper. 



MAR SU M. L L. BRENNER 


Sworn to before me this 
5^ day of Novembor, 1972. 



Notary Public 

CHCCTER H. CORDON 

NOTARY .'Ll ' , T( c‘ T*\» YOU* 

!u!\ IN' .. , * . * 

Cl'Mlt. * i • • •!!.! 








April 9, 1971 

UNITED STATES DEPARTMENT OF THE INTERIOR 
Office of the Solicitor 
Second Bank Building 
420 Chestnut Street 
'Philadelphia, Pa. 19106 
% 

* ATTENTION: William K. Redmond, Regional Solicitor 
RE: F.P, Cordaro, Claim no. 218654-Policy no. 13-033-31978 
LOSS OF: 11/7/69 
Dear Sir: 

Per yours of April 1, 1971, enclosed find claim forms 
rc the nbovo matter. 

I would appreciate hearing from you per mine of March 25, 
1971. 

Very truly yours. 



Marshall L. Brenner 

A 

HLB:mr 
Enel. 
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STATE OF NEW YORK 


COUNTY OF DUTCHESS : ss.: - 

MELINDA REGAN, being duly sworn deposes and says: 

That on April 9, 1971 I was employed by MARSHALL L. BRENNER, ESQ,, 
an attorney at law at 35 Market Street, Poughkeepsie, New York,. 
That April 9, 1971 I was over the age of 18 years and resided at 
Wappingers Falls, New York. That on said date I served Claim 
Forms executed by FRANCESCO CORDARO upon the UNITED STATES by 
mailing two (2) copies thereof to the UNITED STATES DEPARTMENT OF 
THE INTERIOR, OFFICE OF THE SOLICITER, SECOND BANK BUILDING, 420 
Chesnut Street, Philadelphia, Pa., 19160, enclosed with a cover 
letter in a post paid' wrapper which I deposited in a United States| 
receptical for mail located at the intersection of Market and 
Cannon Streets, in the City of Poughkeepsie, Dutchess County, New 
York. 




Melinda Regan 


Sworn to before me this 

/ yh. 

>7 — day of October, 1972. 



' O 'C-i■ 


Notary Public 
MARSHALL I.. BRENNtU 

MTARr rUBUC, SI Alt 01 NEW iM 
RCSIUIN6 'Rii-.ii HISS 
'**«!>SI0A UriniS URCH 30. 7T 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



FRANCESCO CORDARO, 

PIaJ.atJ.ff, 

-against- 

RICHARD H. LUSARDI, 

Defendant. 


A P PE A R A N C E S 

MARSHALL L. BRENNER O // < 

Attorney for Plaintiff / 

Poughkeepsie, N.Y. 

WHITNEY NORTH SEYMOUR, JR. 

United States Attorney for the 
Southern District of New York 

New York, N.Y. 

By: Gerald A. Rosenberg, 

Of Counsel. 

GUREEIN, D. J. 

This is an action for personal injuries allegedly resulting, 
from a collision on November 7, 1969 in Poughkeepsie between an 
automobile driven by the plaintiff and a Chevrolet station wagon 
operated by the defendant, Richard H. Lusardi, and owned by his 
employer, the National Park Service of the Deportment of the 
Interior, an agency of the United States. 
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The action vas begun In the Dutchess County Supreme Court 
on July 12, 1972 by the service of a summons on the defendant* 

On August 25, 1972 the action was removed from the State Court 
to this Court pursuant to 28 U«S*C* §1442(a)(3), 1446 and 
2679(d). The removal was proper under §2679(d) if "the 
defendant employee was acting within the scope of his enploy- 
m £Q£ the time of the incident out of which the suit axose. 

The removal by the Government was prompt—within six weeks of 
the service of the complaint on its employee. 

The Government has not; moved (1) for the substitution of 
the United States as the party defendant; and (2) for dismissal 
of the action under Fed.R.Civ.P. 12(b)(1) and 12(b) (6) because 
plaintiff failed to pursue his administrative, remedies as a 
result of which there is no jurisdiction over the subject 
matter, and because the acceptance by thejlaintiff of an adminis- 
trative settlement effected a release of the claim for personal 

injuries. 

I 

To determine the question of whether the defendant was an 
employee of the United States acting within the scope of his 
employment at the time of the indident I referred the issue 
to Magistrate Jacobs to hear and report. He reports that the 
defendant was so acting. I have 'reviewed hie report and confirm 



the finding. Accordingly, the United States is substituted 
as the party defendant. 


XI 

18 U.S.C. §2679(b) provides that the remedy against the 
United States for personal Injury resulting from the operation 
of a motor vehicle in the scope of his deployment is exclusive 
of any other civil action by reason of the same subject matter 
against the employee whose act or omission gave rise to the 
claim. This exclusivity of remedy in turn requires a compliance 
with the conditions precedent to an action in tort against 
the United States. 

28 U.S.C. 52675(a), as amended in 1966 by Pub.L.89-506 52, 

80 Stat.306, now provides that an administrative claim is a pre¬ 
requisite to filing or maintaining a civil action under the 
Federal Tort Claims Act. Driggers v. United State s, 309 F.Supp. . j 

1377 (D.S.Car. 1970). It is further provided that a tort claim 
against the United States shall be forever barred unless it is • j 

presented in writing to the appropriate federal agency within , 

two years after such claim accrues or "within aim months after the j 

date of mailing, by certified or registered mail, of notice of ; 

final denial of the claim by the agency to which it was presented. r 

23 U.S.C. 52401(b). 








In this case there were two presentations of claim. Ihe 
first was informal and resulted in an accord whereby the plain¬ 
tiff and his insurer accepted $554.11 for property damage and 
executed a general release* 

The second presentation of claim, this time in a formal 
way, was allegedly received by the Department of the Interior 
on July 17, 1972 although it gave the original date of claim 

as March 21, 1971. 

An affidavit from the secretary of the plaintiff's lawyer 
has been presented in which she swears that on April 9, 1S71 
she served "Claim Forms executed by Francesco Cordaro upon the 
United States by mailing two (2) copies thereof to the United 
States Department of the Interior, Office of the Solicitor, 

Second Bank Building, 420 Chestnut Street, Philadelphia, Pa. 

19160, enclosed with a cover letter in a post paid wrapper 
which 1 deposited in a United States reciprocal for mail located 
ab- the intersection of Market and Common Streets In the City of 
Poughkeepsie, Dutchess County, New York.” Annexed to this affie 
davit is a copy of the Utter mentioned reading: "Per yours 
of April 1, 1971, enclosed find claim forms re the above matter. 
X would appreciate hearing from you per mine cf Mirch 25, 1971. 
Very truly yours, Marshall L. Brenner.” 
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Proof of mailing creates a rebuttable presumption of 
receipt* Ragnejt v* Unite d St ates * 285 U*S* 427y 430 (1932)* 

The circumstance that the date of March 21, 1971 as it a ppears 
on the July 17* 1972 claim coincides with the date of the 
covering letter strongly supports the presumption* There is* 
at least, an issue of fact and summary judgment cannot be 
rendered on behalf of the Government upon the ground that no 
claim was made by the plaintiff administratively within two 


years of the accident* 28 U*S*C* §2401 (b)* 

lior can summary judgment be granted on the theory of release 

t 

qj accord and satisfaction* Although* taese are affirmative 
defenses to be pleaded, Fed.R.Civ.P. 8(c), they may be considered 
before answer under Rule 12(b) (6) if the motion to dismiss is 



converted into one for summary judgment under Fed.R.Civ.P. 56* 

See Neraita v* Norfolk and Western Ry» Co*«_ 287 F*Supp* 221, 231 
(N.D.Ohio 1968); Huber v* Uniced States *_ 244 F.Supp* 537 (N.D.Cal* 

1965). 


The Government contends that the execution of u general 
release by the plaintiff, albeit in connection with a claim for 
property damage, bars a claim for personal injuries arising out 
of the same collision o^a matter of law. If federal law is 
properly applicable, the United States has suppor*. for it9 view 
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in Huber v. United States, supra » and Wexler v. Newman. 

311 F.Supp. 905, 907 (E.D.Pa. 1970). 

The cases cited each assumed that federal law governs 
the validity of the release. I express the \iew, with defer¬ 
ence, that stda law governs the validity of the release. 

The Federal Tort Claims Act gives the District Courts 
jurisdiction of actions for Injury caused by an employee of 
the UnitedStates "under circumstances where the United States, 
itfa private person, would be liable to the claimant in accord¬ 
ance with the law of the place tfccrs the act or emission occurred. 
ZG U.S.C.S134C0O. The purpose was to make the proper state 
law the model for the liabilities which the United States 
consented to accept, P-ushford v. United States,, 204 F,2d 831, 

032 (2 Cir. 1953). There is r.o question that "the act or 
omission" referred to in the statutes is the act of resil¬ 
ience and tills act concededly occurred in. New York State. 

‘The Court of Appeals for this Circuit has, indeed, held 
th.it the effectiveness of a release given to the United States 
by the plaintiff*s decedent before his fatal airplane flight 

was governed by state law. Montrlli^r v. United States, 315 

. «*»• 

F.2d 13C, 1G4-S5 (2 Cir. 1963). The Court reasoned tliat the 
purpose of the Tort Claims Act was "*to render the Government 
liable ii tort as a private Individual would be under like 











circumstances.* Richards v« United States., 369 U.S. 1, 6 

(1962)"; and that since under Massachusetts law a release 
would not bar the plaintiff’s suit against a private person 
in the circumstances of the Montellier case,, it waid not bar 

her suit against the Government. 

To determine whether the application of New York law to 
the validity of the release would make any difference in 
result, the facts surrounding the release should be noted. 

Following the accident, the plaintiff s insurer, the 
United Security Insurance Fund, entered into correspondence 
with the Department of the Interior. No formal claim was 
filed under the provisions of the Tort C laims Act. 28 U.S.C. 
§2675(a). The parties, nevertheless, informally reached an 
agreement on March 25, 1971 ureter the terms of which the Depart¬ 
ment agreed to pay to the plaintiff and his insurer the sum of 
$554.11. The agreement was recorded on Form 1145—"Voucher for 
Payment Under Federal Tort Claims Act. 

Under the heading "Brief Description of Claim" there was 
typewritten the foilwing: "Award of claim for property damage 
to claimant’s 1966 Ford 4-door Suburban when it was in collision 
yj[th a government owned 1968 Chevrolet station wagon being 
opexsted by an employee of the National Park Service on Novem- 
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ber 7, 1969.” There was no reference to any claim for personal 
injury. Under "Acceptance by Claimant" there is printed: 

"1, the claimant do hereby accept the within-stated award, 
compromise, or settlement as final and conclusive on me, and 
agree that said acceptance constitutes a complete release by 
me of any claim against the United States and against the 
employee of the Government whose act or omission gave rise to 
the claim by reason of the same subject matter. 

The issue is whether the general language in the release 
is conclusive or whether parol evidence is available to 
explain the intention of the parties with regard to the scope 
of the release.* 

In Slew York the liberal view has been adopted. A general 
release does not always cean what it seems to say. As Judge 
Fuld wrote in Cahill v. Regan. 5 N.Y. 2d 292, 299 (1959): 
"Although the effect of a general release, in the absence of 
fraud or mutual mistake, cannot be limited or curtailed (see 


The parol evidence rule is a rule of substantive law. Smith 
v. Dear. 237 F.2d 74, 83 (2 Cir. 1956); Eskimo Pie Cog^ v. 
Whltelawn Dairies. 284 F.Supp. 987, 992 (S.D.N.Y. 1963, 
Mansfield, J.). 
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Lucie v. Curran. 2 N.Y.2d 157, 161; Klrchner v . New Home 
Sewing Mach. Co.. 135 N.Y. 182, 188), Its meaning and 
coverage necessarily depend, as in the case of contracts 
generally, upon the controversy being settled and upon the 
purpose for which the release was actually given. Certainly, 
a release may not be read to cover matters which the parties 
did not desire or intend to dispose of." See also Mangini v. 
Sfe fi l mrfi, 24 N -Y. 2d 556, 562 (1969); "...the cases are many in 

which the release has been avoided with respect to uncontemplated 

transactions despite the generality of the language in the release 
form • " 


Treating the 12(b)(6) motion as a motion for stannary judgment 
on behalf of the United States it is denied. • 

It is so ordered. 


Dated: February 1, 1973. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANCESCO CORDARO, 
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-vs- 


: 


i 

i 



RICHARD H. LUSARDI & THE UNITED STATES 

OF AMERICA, • 8 72 Civ 3644 

Defendants and Third- 
Party Plaintiffs, 

. -vs- 

CITY OF POUGHKEEPSIE, 

Third-Party Defendant. * 


BEFORE: 


HON. MURRAY I. GURFEIN, 

District Judge 



New York, New York 
November 13, 1973 - 10:00 AM 


APPEARANCES: 

MARSHALL L. BRENNER, ESQ., 

Attorney for Plaintiff, 

BY: JOHN DONOGHUE, ESQ., of Counsel 

PAUL J. CURRAN, United States Attorney, 

Southern District of New York, 

Attorney for Defendants and Third-Party Plaintiffs, 
BY: GERALD A. ROSENBERG, 

DENNISON YOUNG, JR., 

Assistant United States Attorneys 
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APPEARANCES (cont.) 


JEFFREY GRAHAM, Assistant corporation Counsel, 
Attorney for the City of poughhecpsic 


(Trial begins.) 

(In open court.) 

the COURT: Gentlemen, I am conscious of the 

fact that there is a motion pending to dismiss the 

defenses of the third-party defendant. City of Poughkeepsie. 

I am going to reserve decision on that until after 

conclusion of the trial. 

. MR. GRAHAM: The return date was set forth 

after the date for the commencement of the trial. As a 
result of that no answering papers haveyat been submitted 

by the third-party defendant, which I d li*e to 

v- •*. nrinr to the determination as to 
opportunity to submit prior to enc 

that particular question. 

THE COURT: You mean you want time for a 

brief? 

MR. GRAHAM: Yes, I’d like to answer it. He 

submitted a brief and I'd like to answer it. 

THE COURT: How much time do you want? 

MR. graham. I'd liHu to see how wo make out 

during trial motions that will be made by both sides. 
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THE COURT: You have to speak up, everybody. 

The acoustics are very bad in this room. . , 

Remind me about it at the end of the case. 

MR. GRAHAM: Okay, fine, your Honor. 

THE COURT: All right, plaintiff may proceed. 
MR. DONOGHUE: Your Honor, at a pre-trial 
conference held in this matter it was aqreed between 
plaintiff, the United States Government and the City of 
Poughkeepsie, that the trial scheduled for today—and 
also for the Court—that the trial today would proceed on 

the issue of liability alone. — 

THE COURT: Was that agreed by everybody? 

MR. ROSENBERG: Agreed, your Honor. 

MR. GRAHAM: Yes, your Honor. 

MR. DONOGHUE: Your Honor, the instant matter 
concerns an accident which occurred in Poughkeepsie, New 
York on November 7, 1969. Francesco Cordaro, plaintiff 
in the instant matter, was struck in the side of his car 
as he was proceeding through a city street. The car 
that struck him was operated by Richard Lusardi who at the 
time of the accident was an employee of the United States 
Government, Department of Interior, and working within the 

scope of his authority. 

My first witness will be Francesco Cordaro. 
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Cordaro-direct 

FRANCESCO CORDARO, called as a witness on his 


own behalf after being duly sworn testified as 

♦ l 

follows: 

DIRECT EXAMINATION BY 
MR. DONOGHUE: 

Q State your current address for the record. 


please. 

THE COURT: Your address. 

A 46 Lent Street. 

Q Your current address is your address today, 

46 Lent Street? _ 

A No, I am moving. I go 4- a house and 1 sold 

them and now I move to Gifford Avenue. 

q What is your address today? 

A 54 Gifford Avenue. 

Q Mr. Cordaro, I direct your attention to the 

date of November 7, 1969, and I asX you where you were 

residing at that time. 

A I was home. 

q Where? 

A In my house. 

Q What street address were you at at that time? 

A 46 Lent Street. 

Q Mr. Cordaro, by whom were you employed on 
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November 7, 1969? 

A Eberhard. ' / 

0 In what cap<icity? 

A Construction. 

Q What specifically was your job title? 

A At that time I no remember, shop steward or 
laborer. Now I am a laborer-foreman, put it this way, 
with the company. 

Q Mr. Cordaro, how old are you? 


A 36. 


Q Are you married? — 

' A Yes. Got four kids. 

Q Nov;, let me direct your attention again to 

November 7, 1969, and ask you if you can state for the 
Court whatever incident may havo occurred that afternoon. 

THE COURT: Do you understand the question? 

THE WITNESS: Yeah. . I go home, I was home, 

and, I don't know, 4:30 or quarter to five, I no remember, 

# 

I was supposed to go pick up my wife, she is working Mill 
Street. That's Bond's Clothes. So I get in my car and 
I travel Dement Street. Corner of my house Lent and Dement 
Street. So I am go south. Go for Lent Street, go pick 
up my wife. 


25 


THE COURT: Excuse me. Just a minute. Could I 
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ask, would the government order the minutes of this thing? 

MR. ROSENBERG: Yes, your Honor, we will do 

that. 

THE COURT: Because I have some difficulty 
and I want to make sure I understand the witness because 
ofhis pronunciation. 

MR. ROSENBERG: We will order the minutes, 

your Honor. 

THE COURT: All right. 

Go ahead. 

A So I was go from Boment Street, so I get. in 
an accident, you know. So the car go through and 

Q Mr. Cordaro, what was the condition of the 
weather at that time? 

A Rain. 

Q Was it a heavy rain? 

A Yeah, it was raining pretty hard. 

Q What intersection did the accident which 

you just mentioned occur? 

A Excuse me, I no understand. 

THE COURT: What street was it that you had 

the accident? 

THE WITNESS: Dement Street. 


25 


THE COURT: What other street? 
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THE WITNESS: Harrison Street. Harrison 

Street I'think it was. 

THE COURT: Just tell me ir. your own words 
how did the accident happen, Mr. Cordaro. You were in 
your car, right? 

THE WITNESS: I am driving. 

THE COURT: Which way were you driving? 

THE WITNESS: I am driving south. I am driving 
south and Harrison Street is this way. The only thing I 
see him, I see this car in the front of me. I never got 
a chance, you know, to stop, no nothing. It was too 
close. 

THE COURT: Did he strike you or did you 

strike him? 

. THE WITNESS: I struck him. He was going 
right in front of me. All of a sudden I got no chance, 
you know, nothing. 

THE COURT: Well, were you hurt? 

THE WITNESS: Yeah. The only thing I know I 
stayed right there. I try to get up, I can't move. 

THE COURT: Never mind the extent of the 
injuries. You say you wore hurt. Was your car damaged? 
THE WITNESS: My car? 


25 


THE COURT: Yes. 
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TIIE WITNESS: Yes. 

3 

Q 

Mr. Cordaro, what type of car were you driving 

4 

at that time? 

5 

A 

A '66, 1966 car. 

6 

Q 

Which model, what make car? 

7 

A 

Sedan. 

8 

Q 

Do you know what company made it? 

9 

A 

Ford sedan. 

10 


THE COURT: Was there a light there at that 

11 

intersection? Do you know what an intersection is? 

12 

Do you know what an intersection is? Where one street 

13 

crosses another. 

14 


THE WITNESS: No light. 

15 


THE COURT: No light. Was there a stop sign? 

16 


THE WITNESS: They got stop sign on Harrison 

17 

Street. 

My way is no stop sign. 

18 


THE COURT: Did you look to the left and right 

19 

before you crossed that street? 

20 


THE WITNESS: Yeah. I was watching. It 

21 

i happened 

so fast I never got—I don't know. 

22 

Q 

Mr. Cordaro, how fast were you driving at 

23 

the time 

of the accident, if you recall? 

24 

A 

I don't know, maybe 15, 20. I don't know. 

25 

I don't 

think I was going more than that, because I am one 
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block close to my house. 

Q Do you recall what happened at the time of 

* / 

the accident? Did you speak to the other driver? 

A The driver come over to me, the driver come 

over and say, "You all right?" 

Q What did you tell him? 

A Say, "I am over here.Think I am all right. I 

don't know, I can't move,” I told him. 

THE COURT: How did you know which car hit you? 

Did you write anything down? 

THE WITNESS: No , I nowrite nothing down. 

THE COURT: How do you know what the license 


number was? 

THE WITNESS: I never know what kind of a car, 

to tell the truth, what kind the car was. 

THE COURT: But you are suing somebody now. 
You are suing a man named Lusardi, right? 

THE WITNESS: Yes. 

THE COURT: How did you find out his name? 

THE WITNESS: The policeman come over and 
they sent me to the hospital. The police came over and 

told me, you know. 

THE COURT: I see. 

MR. DONOGIIUE: I ask thin be marked for 


met count wy.ponri n$. u.s. c.ouhth 




OUSE 
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identification, please. __ 

(Plaintiff's Exhibit 1 marked for identification. 

Q I show you a copy of a document marked 

Plaintiff's Exhibit 1. Is your signature the signature 
that appears on the second side of that reverse side? 

A No, I don't see my signature over here. 

Where is my signature? 

Q On the second side, is that your signature? 

A Yes, that's my signature. 

Q Do you know what this document is, Mr. Cordaro? 

A That's when I got the car accident, I guess. 

Q Is this the report of the accident? 

A To tell the truth, I don't know how to read 

too good, you know. I know that's where I live, I guess. 
That's the address. I don't know how to read too well in 
English. 

MR. DONOGHUE: Your Honor, Mr. Cordaro has 
difficulty with these written forms that he completed at 
the time of the accident. I am going to offer this into 
evidence as a document taken at the time of the accident, 
which is now on file with the State of New York Motor 
Vehicle Department. 

TIIE COURT: Any objection? 


25 


MR. ROSENBERG: Yes, I will object, your Honor. 
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2 

There is no testimony that the report was prepared by a 

3 

witness to the accident. 

4 

* 1 

THE COURT: Let me see it. 

5 

MR. DONOGHUE: Yes, your Honor. 

6 

(Handing.) 

7 

Your Honor, I believe we can stipulate with 

8 

the United States Government that the second car involved 

9 

was the car of Richard Lusardi and thereby withdraw that 

10 

document. 

11 

THE COURT: All right. 

12 

MR. DONOGHUE: Is it so stipulated? 

13 

MR. ROSENBERG: I so stipulate. 

14 

Q Mr. Cordaro, did you speak to the driver of 

15 

the other car at the time of the accident? 

16 

A Excuse me? 

17 

Q Did you speak to the driver of the other car 

18 

at the time of the accident? 

19 

A Yeah. He come over to me and said, “How 

20 

you feeling?" He ask me, "You feel all right? You 

21 

all right?" 

22 

. I said, "I think I am all right but I can’t 

23 

move my leg," I said. 

24 

Q Did he say anythii.g to you about the accident? 

25 

A The only thing I remember is he told me. 











1 


Dpa 


Cordaro-direct 


12 



2 

"I no see 

the stop sign,” or something. "I no see the stop 

•» 

3 

sign." That's what he said to me. 

o 

4 

Q 

Can you tell us where you went immediately 


5 

after the 

accident? 


6 

A 

Excuse me? 


7 

Q 

What happened after the accident? 


8 

A 

Well, over there the ambulance come over. 


9 

they pick 

me up and they bring me to the hospital. 

• 

10 

Q 

Do you recall how much time you spent in the 

t 

11 

h ospital? 



12 


THE COURT: We are just trying liability today. 


13 

A 

About seven days. I don’t know. 


14 


MR. DONOGHUE: I withdraw the question. 


15 

Q 

Mr. Cordaro, do you recognize Mr. Richard 


16 

Lusardi in this courtroom at thi3 time? 

• 

17 

A 

Yes. 


18 

Q 

Can you identify for the Court where he is 


19 

at this time? 


20 

A 

He is right here. (Indicating.) 


21 

Q 

Where? 

r\ 

22 

A 

Over there. (Indicating.) 


23 


MR. DONOGHUE: Your Honor, I have no further 


24 

questions 

• 


25 


THE COURT: Mr. Rosenberg. 
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* 

2 

MR. ROSENBERG: Your Honor, at an earlier 

* 

3 

phage in this case the government moved to dismiss che 

o 

4 

complaint on several grounds, one of which was that the 


5 

plaintiff had failed to exhaust his administrative remedies 


6 

by filing a timely administrative claim setting forth 

% 

7 

the nature of his damages and the amount of his claim and 


8 

supporting that with documentation of his doctors. Now, 


9 

at the time the motion was submitted to you, you denied 

• 

10 

it and you held in your opinion, which is recorded at 


11 

354 Federal Sup, I think 1147, that the issue of whether 


12 

the administrative claim was filed in a timely fashion 


13 

was a matter of fact and had been controverted by 


14 

affidavits before you and it would be preserved to trial. 


15 

May I suggest respectfully that the plaintiff 


16 

continue his case to introduce some proof of this essential 

• 

17 

allegation of his case. 


18 

THE COURT: If he wants to he can. If he 


19 

doesn't, he may rest on what he's put inso far. The 


20 

governmentnay have to move forward. 


21 

I don't remember all the details of it. As 

b ■ 

22 

I recall it there was a letter sent. Didn't I say that 

• 

23 

I thought that was a timely letter? 


24 

MR. ROSENBERG: Your Honor, you held in your 


25 

opinion— 

• 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 






1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Dpa 


• cordaro -direct 14 

THE COURT: Do you have my opinion there? 

MR. ROSENBERG: YC3, your Honor. 

THE COURT: The tenor of my opinion was that 
the government would have to go forward. "Proof of 
mailing creates a rebuttable presumption of receipt. 

The circumstances of March 21, 1971, as it appears on the 
July 17, 1972 claim, coincide with the date of the 
covering letter strongly supports the presumption. There 
is at least an issue of fact and summary judgment cannot 
be rendered on behalf of the government upon the ground 
that no claim was made by the plaintiff administratively 
within two years of the accident. " 

So I think the ball is in the government's 


court now. 


MR. ROSENBERG: Your Honor, I agree there is 
a n issue of fact presented a3 to the administrative 
claim but at trial there has been no evidence adduced 


whatever that Mr. Cordaro sought an administrative claim, 
submitted information to his attorney on the basis of 
which he completed, signed it or that the claim was 
signed or that he submitted the claim to the defendant. 

As you know in our motion to dismiss we indicated by way 
of affidavit that we had not received the purported 
administrative claim until July of 1972, past the two year 


*ouTHcn^ois™ic^^ouf^»m ssuusutummik 


25 








Dpa 


Cordaro-dircct 


15 


Statute of Limitations. 

THE COURT: What do you say? . , 

MR. DONOGIiUE: Your Honor, it was our under¬ 
standing that the question of whether or not that claim 
had been received was a question that would be raised 
by the government at this litigation, but not a question 
that we would affirmatively respond to in this 
proceeding. 

THE CGJRT: Well, I would have assumed that 
it was understood that the affidavits and the documents 
previously presented are part of the record. Otherwise 
you can just reintroduce them, I suppose. Is that what 

you mean? 

MR. ROSENBERG: Your Honor, what I mean is I 

think there should be some— 

THE COURT: Where did I get, for example, 

the fact there was a March 21, .1971 date of claim? 

I got that from an exhibit attached to an affidavit. Is 

that right? 

MR. ROSENBERG: That's correct, your Honor. 
THE COURT: What is your point, that ho 
should call the secretary of the lawyer so that you can 
cross examine her? 

MR. ROSENBERG: lie should call some witness 
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who is prepared to testify that this claim was executed 
on or about the date that it bears and that it was 
submitted to the Department of the Interior. Since we 
have already indicated in our affidavits earlier in this 
case that we have witnesses who are prepared to testify 
that this claim was not received anywhere near the date 
that it bears. 

THE COURT: In the interest of justice, I 
am going to hold that in abeyance and we can have the 
trial. If that becomes an issue, I will give them some 
time to present evidence on it. Apparently you are not 

prepared. Is that right? 

MR. DONOGHUE: No, your Honor, we are not 

prepared to meet that issue. 

MR. ROSENBERG: May I have a moment, your 

Honor? 

THE COURT: Yes. 

(Pause.) 

CROSS EXAMINATION 
BY MR. ROSENBERG: 

Q Mr. Cordaro, at the time of the accident how 

fast were you traveling? 

A About 15, 20 miles an hour. I don't know 

. I don't think I was going too fast 


exactly. I no look 
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q Mr . cor daro. approximately how far was your 

house from the point of the accident? , , 

A Exactly? 

q Aboat two blocks? 

A Lent Street is exactly three blocks. 

q About three blocks away from the accident? 

A Exactly. 

q YOU had been driving for approximately 

three blocks before the point of collision? 

A I say where my garage is is two and a half— 

from my house is three blocks exactly. But where my _ 

garage is is two and a half blocks. 

q Mr. Cordaro, in the two and a half blocks 

that you were driving between your house and the collision 

did you look at the speedometer of your car? 

A No, I no look on it because I know I was 

no go too fast. It was rain.. I was no go fast. I 
say maybe 15. 20. I just guess. I don't think I was 

going fa: ter than that. 

q That's your guess, that it was 15 or 20 

miles an hour? 

A Yes, I say 15 or 20. I don't know. 
q Mr. Cordaro, do you recall giving testimony 

at a pre-trial examination in this case? 
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A Excuse me? 

Q Do you remember going to your lawyer's office 

i 

on July 3rd this year and I asked you questions and you 
answered them, do you recall that? 

A I did it, yeah. 

Q Page 28, do you remember my asking you this 

question, "How fast were you going at the time of impact?" 
Answer: "I'd say between 15--I don't know, 17, 20--I don't 

know, I don't ever pay attention." 

Do you remember that? 

A Yes. That's what I am saying. I say I don't 
know how fast I was going, 15, 20. 

Q Mr. Cordaro, is that just a guess or do you 
have any basis for saying— 

A I say I was no going faster than that. 

THE COURT: Did you have your windshield 
wipers going? 

THE WITNESS: Yes. 

Q What was the speed limit on Harrison Street 

at the time you were driving down it? 

A Half a block, what I am, they got the 
flashing light, yellow. I knov; I am really go slow there. 

Q Do you know what I mean by speed limit? 

A Yes, I do. 


\ 
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Q Do you know what the speed limit was on 
Harrison Street, the street that ran from your house to 
the scene of the accident? 

A Tc tell the truth, I no remember. I never 
pay attention. I know it's real bad street there, all 
those blocks. I know I no go too fast there. Too many 
kids around. I don't go fast. 

Q Mr. Cordaro, when you testified that it was 
a real bad street, can you tell us what you mean by that? 

A Because the blocks are real short. It's not 
really, you know, much far way, you know. It's a lot of 
kids around. 

0 Could you describe what the intersection of 
Harrison Street and Bement Avenue looked like in 1969? 

A V7hat street you say? Excuse me again, repeat, 
please. 

Q You were coming down Harrison Street. Is that 

right? 

A Bement Street. 

Q You wore coming down Bement Avenue? 

A Yes. 

Q And at the time of the collision your car 

struck another car in the intersection of Bement and 
Harrison. Is that right? 
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A Yes. 

Q Can you describe for the Court today what the 
intersection of those two streets looks like? Were there 
any traffic signals? 

A No. It's on the corner, they got a stop 
sign there. 

Q Were there any street lights? 

A They got one light half a block my house, 
they got a flashing light, like yellow. 

Q Was there any bright white light above the 
street? _ 

A Oh, they got lights, sure. They got a light. 

Q Were they on at the time of the accident? 

A I don't know. I don't pay no attention to 
the light, the light they got. I no remember. 

THE COURT: Which part of Mr. Lusardi's car 
did you hit, the front, the middle or the back? 

THE WITNESS: I say about the second door. 

THE COURT: Toward the back? 

THE WITNESS: Yeah, much to the center. 

- 

Q As you got to the intersection of Dement and 
Harrison, do you remember what was on your left? 

A What? On my what? 

Q Mr. Cordaro, is there a store on the loft as 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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you cone down? 


Yes. a store. There is a store right there. 

’ * I 

Is the store pretty close to the corner? 

Yes, pretty close to the corner, that s 


right. 


Q Were you familiar with that store? Had you 

ever been there before, walked by it, driven by it? 

A Yeah, yeah. 

q ■' you knew, did you not, that that store was 
close to the corner and it made visibility very hard 
coming into that corner, did you not? You knew that it 

was hard to see at the intersection? 

A That's what I am saying, hard to see. I see ov 

there him right in front of me. That's all I know. 

Q The fact is you never saw the other car until 

it was in front of you in the intersection. Is that 


right? 


I saw it was in the front of me. I say the 


truth, it was in the front of me. 


THE COURT: You mean you didn't see him at all 


until you hit him? 


THE WITNESS: It was real close over there. 

I see him just—it was real close. I try to make a stop 


25 
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but I no got, you know, the chance to do nothing. 

Q Well, I am not sure I remember.your answer 
to the Court's question when Judge Gurfein asked you 
whether you looked to the left or right before you entered 
the intersection. 

A You look over there but the corner, that 
corner is bad. I mean all is bad over there. 

Q I don't mean in general do you look to the left 


or right, I mean just before the accident when you were 

• • i , 

driving down Bement— 

A .1 looked straight ahead. — 

Q You looked straight ahead for traffic, right? 

A I am looking. You see the corners. 

Q Did you look to the left or the right before 
you came into the intersection? 

A I don't look straight like a dummy. You 

know, I am driving. 

Q I am sorry, I don't understand your answer. 

Did you look to the left ui right before you entered the 
intersection jr did you just look straight ahead? 

A Yeah, I was looking, yes. 

Q Did you look to the left and the right? 

A Yeah, I was looking left and right. 

TIIF. COURT: Where did this car come from, your 
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\ 

2 

left or your right, thia other car? 


3 

0 

THE WITNESS: My left. 


0 

THE COURT: From your left? 


5 

THE WITNESS: Yea. 


6 

THE COURT: Well, as you approached that 


7 

street did you look to the left to see if any car was 


8 

coming? 


9 

THE WITNESS: Your Honor, they got the store 


• 

over there. It's really— 


11 

THE COURT: It's a blind spot, is that what 


12 

you mean? 


13 

THE WITNESS: That's what T am trying to say. 


14 

It come so fast there, it's really bad over there. 


15 

Q You knew it was a dangerous intersection, didn't 


16 

you? 



MR, DONOGHUE: Objection. Calls for a conclusion 


18 

of the witness. 


19 

THE COURT: That's' all right. 


20 

A I am driving over there. I am driving over 


21 

there every day, I don'tk'iow how many times, because 


22 

that's my street, that's where I go all the time. 


^ 23 

Q You had seen accidents on that corner 


24 

before, didn't you? 


25 

A Yes. Got a few over there. 
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Q You have seen accidents over there since 

accident? 

A Yes. 

Q You know it was dangerous, didn't you? 

A Yes. 


24 


Q You knew that a driver coining from the left 

side couldn't see you coming down Dement Avenue? Is that 
right? 


A Can't see him. See him in the front. 

Q He can't see you because the store is in the 

way. Is that right? 

A He can't see me. 

Q He can't see you coming down Bement Avenue. 

Is that right? 

A That means I don't see him. What do you mean? 


I just see him on the front. 

Q Mr. Cordaro— 

THE COURT: Let me ask you this: Did you 
put your brakes on when you came to that intersection? 

THE WITNESS: Your Honor, when I see the car 
it was so fast, so in front of me, I try to pull it-- 

THE COURT: Before you saw the car, as you were 
approaching the intersection did you put your foot brake 


on? 
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THE WITNESS: Yes. 


I was real slow over 


there. I try. 


q Mr. Cordaro, you remember at the pre-trial 

examination, page 71. I asked you this question: "Where 
was the other vehicle with relation to the stop sign," 
and you gave this answer: "When I see him he was. I 
don't know-just see him and it was over there, got 
house on corner there. Got to be real close before you 
see him. He can’t see because the store there." 

Didn't you give that answer in answer to 


that question? 

A I am saying right now I say it's bad corner, 

yes. but I know he go through over there. If he stop 
he see me. 

THE COURT: Which street is the bigger street 
of the two streets, the one you were on or the one he came 

across? Which is the bigger .street? 

THE WITNESS: The one I am. 

THE COURT: The one you were on? 

THE WITNESS Yes. 

Q Well, Mr. Cordaro, you have been on Harrison 

Street also, haven't you? 

A Harrison Str-j:i - , r cs. 

Q You have driv«. \ on Harrison Street? 


\ 
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A 

Q 

A 


Yes. 

You have driven on Harrison Street- 
Stop sign on both sides, that corner and 


this corner. 

q Do they have any other signs on that street? 

You don't remember? 

A I don’t remember the corner. I am watch the 

stop sign or the light, the danger. 

q do you remember any signs in front of the 

stop sign as you are coming along Harrison Street? 

A I no remember that. 

q When you were coming dov/n Bement Avenue, 

before you got to the intersection, did you reach for 

your brake, did you go for the brake? 

A When I see the car I am trying, you know, to 

put the—I mean I am trying. I no remember exactly. I 
put on my brakes, I no put on my brake. I don’t know. I 

don’t want to toll a lie. I don’t know. 

q Did your car have an automatic transmission? 

A Yes. 

q No clutch pedal? 

A No, sir. 

q What did you do before you entered the 

intersection? Did you change your rate of speed at all? 
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A You mean when trying to stop? You put the 

brake. That's the only thing I got on my car, is the 
brake. 

Q Before you entered the intersection and before 

you saw the other car did you do anything? 

A Yes, I tried to put on my brake. 

Q You tried to what? 

A Trying to get on my brake. I no remember. 
Putting my brake on, trying, I don't know. 

Q Were you reaching for the handbrake? 

A The only thing I know I am holding tight on 

the wheel, that's all I know. 

THE COURT: How much did you damage the other 

car, did you notice? 

THE WITNESS: No, sir. 

THE COURT: Is there going to be any proof 

on that? 

MR. ROSENBERG: There is no counter-claim on 

the damage to the government's car. 

THE COURT: Not a matter of counter-claim. 

It's a matter of trying to estimate the speed of his 
car based on the damage to the other car. It's on the 
question of liability. 

MR. ROSENDERG: Wo have no expert testimony on 
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1JP« 

that, your Honor. 

THE COURT: All right. . f 

q Mr. Cordaro, sometime after the accident 

. ; __ cnpav with vour insurance agent? 

did you have occasion to spea* wit y 

A Yes. 

Q And did you tell your insurance agent that 

your car had been damaged? 

THE COURT: Which car? 

A My car, yes. 

q Your car had been damaged? 

A Yes. “ ~ - 

q do you remember how soon after the accident 

you spoke with your insurance agent? 

A Yeah, I got in touch with him after I got 

out of the hospital. 

THE COURT: How long were you in the hospital? 

THE WITNESS: Seven days. 
q And you were recouperating at home, weren't 

you? You wore at homo getting better after you got back 

from the hospital? 

A Yes, I was home. 

q it was while you were at home after the 

accident that you spoke with the insurance agent? 


A 


Yes. 
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You told him about the damage to your car? 

Yes. . , 

Did you ask him to make a claim? 

Yeah. 

As to the damage to your car, right? 

Yes. 

Now, that was sometime in late 1969, wasn't 


it? 

A I don't know. 

Q The accident was November 7, 1969, and you 
have testified you were in the hospital for about seven 
days. So it was probably sometime in late 1S69, wasn t 


it? 


A 

Q 

insurance 

A 

Q 

A 

Q 

A 

Q 


Yes. 

Did there come a time when you saw your 
agent again about the damage to your car? 
When I see him you mean? 

Yes, did you ever see him again? 

You mean for my insurance? 

You talked to your insurance agent- - 
I go my insurance^ that's right. 

You asked him to make a claim? 


A Asked him to make a claim. He told me, he 
s£d, "They no pay for your car." 
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Q 

Did there come a time when your insurance 

3 

agent 

came 

back, to you and said that the government has 

4 

made 

an offer. We can get a certain amount of money for 

5 

t he car. 

Do you remember that? 

6 


A 

Yeah. 

7 


Q 

That was sometime in 1971, wasn't it? 

8 


A 

Yeah. 

9 


Q 

A long time after the first visit. 

10 


A 

A long time after, yes. 

11 


Q 

Do you remember whether you went to the 

12 

office of 

the insurance agent or whether he came to your 

13 

home 

when 

you talked about getting money for the car? 

14 


A 

He call me. 

15 


Q 

He called you? 

16 


A 

Yeah. 

17 


Q 

By telephone? 

18 


A 

Yes. 

19 


Q 

And then what happened? 

20 


A 

He called me and wants to know—he say--my 

21 

car was already fixed. Can't claim for the money for 

22 

my car now. They told him an offer. I don't remember how 

23 

much 

. They say that you can sign the paper. 

24 


Q 

Did he ask you if you would come over to his 

25 

office to 

sign the paper? 
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Q Didn't he come to your house with the paper 

» l 

for you to sign? 

THE COURT: What are you trying to establish, 
that he released the government? 

* X 

MR. ROSENBERG: We have a twofold purpose here: 

I am trying to establish the sequence of events relating 
to both the release and the ad ministrative claim. I also 
want to get some testimony about the circumstances surroundin 
the signing of the release. In your opinion you also 
held, denying our motion to dismiss, that the question 
of the effect of the release had to be preserved to trial; 
that it could not be determined on papers alone; that 
there was a question of the intentions of the parties. 

THE COURT: All right, go ahead. 

Q Do you recall whether you ever signed a 
piece of paper which your insurance agent told you would 
got you the money for the car? 

A I remember I was going to Mr. Brenner when 
I signed the paper for the release. 

Q So we all know what we are talking about— 

MR. ROSENBERG: I offer this for identification. 

(Defendant's Exhibit A marked for identification. 

Q Mr. Cordaro, I show you a copy of a piece of 



4 







Dpa 


Cordaro-cross 


32 


paper which has been marked Defendcint's nxhibit A for 
identification. It bears the words at the top, "Voucher 
for payment under Federal Tort Claims Act," and I ask you 
if you have ever seen this paper o.* a copy of this paper 
before. 

A You know, I got a problem with reading. 

Q Let me draw your attention to a signature which 

appears below a double line, and below that double line is, 
"Acceptance by Claim." Do you see that signature? 

A That's mine. 

Q That's your signature, Frank P. Cordaro, — _ 


isn't it? 

A Yes, yes. 

Q Do you recognize what this is a copy of? 

A Yes, I signed it, I know that. 

Q What is this document, do you know? 

A You mean you are trying to say that's for 
the car, to pay for the car? They paid the insurance for 
the car. 


Q This is the piece of paper your insurance 

agent brought to you for you to sign to get money for 

your car. Is that right? 

A Yeah. I sign the paper for the insurance 


to get the money. 
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Q Now, where did you sign this piece of paper? 

A Over Marshall Brenner. . , 

q Marshall Brenner's office? 

A Yes. 

Q Was this tne first time that you had ever 

been to Mr. Brenner's office, when you went there to 

sign this piece of paper? 

A No. I did it before, yeah. I go over talk 

to him. 

q you went over and talked to Mr. Brenner first? 
A Yes. 

Q Then on the second visit you cane, and how 

did you get this piece of paper? Who brought it to you? 

Was it sent to you in the mail? 

A No, nobody sent it to me in the mail. 

Q Did the insurance agent bring it over to you 

to sign? 

A I told you this: They call on the telephone 

for the car, for the fix the car. They say that you 
have to sign it, this piece of paper, to got the money 
from government. 

Q Where did you go to sign it? 

A I told you, Marshall Brenner. That's my 

lawyer. 

ct court nrPowrrns. u.s. couhthousc _ 
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' 

2 

Q is that whore you first saw the piece of paper? 

0 

3 

A Yes. 

* * l 


4 

l 

q YOU first saw it in Mr. Brenner’s office? 


5 

A That's right. 


6 

Q Now, before signing this piece of paper 

• 

7 

did you read the statement that appears below the words. 


8 

"Acceptance by Claimant"? 


9 

A He read to me, he said— 

• 

10 

q Someone read it to you? 


11 

A Yes, he read to me because I don't read too 


12 

good. _ 


13 

Q « Who was it that read the statement? 


14 

A What do you mean the statement? 


15 

Q Let me read the words that appear below. 


16 

"Acceptance by Claimant. I# the claimant, do hereby 

• 

17 

accept the within-stated award compromise as final and 


18 

conclusive to me and agree that said acceptance constitutes 

t 


19 

a complete release by me of any claim by the United 


20 

States and against the employee of the government whose 


21 

act or omission gave rise to the claim by reason of the 


* 22 

same subject matter." 

VJ 

23 

Did anybody road that to you before you signed 


24 

this? 


25 

THE COURT: Do you understand what it means? 
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That's really not fair. Read the rest. 

Q Did you read the pas?age here beginning, 

"Award of claim for appropriate damage to claimant's 
1966 Ford four-door suburban when it was in collision with 
a government-owned 1968 Chevrolet Station Wagon being 
operated by an employee of the National Park Service on 
March 7, 1969." Did someone read that to you? 

A Yes. 

THE COURT: Let me say that he really 
doesn't really understand the technicalities. 

Two things happened there, you claim. One is 
that the car was damaged, your car. The other one that 

you were hurt, right? 

THE WITNESS: The one I get hurt? 

THE COUR"': You were also hurt, the car was 

hurt and you were hurt, right? 

TIE WITNESS: Yes. 

THE COURT: When you got the money from the 
government, what was that for, for the car or for your 

hurt and for the car, both? 

TIE WITNESS: I don't know. They send money. 

What, I don't understand what. 

q Before you signed this did your lawyer 

describe to you what this was? 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A The only thing the lawyer told me for the 
car, for fix, you know, the car. .' , 

THE COURT: I am going to rule as a matter of 
law that since the text says property damage, that that's 
all the release was for, on property damage and not 
personal injury. 

MR. ROSENBERG: The government offers at 
this time Government's Exnibit A. That's a copy of 
the release. 

THE COURT: That's what I am referrring to. 
Mark it Exhibit A. - 

I am governed by New York law. In New York 
a release is only for what it's intended for. It doesn't 
go beyond it no matter what words are used. 

MR. DONOGHUE: No objection. 

Q Mr. Cordaro, let me draw your attention to 
the release once again and ask. you if you can identify the 
handwriting that appears next to the word "date”. Is 
that your handwriting? Is that your handwriting? 

A Yeah. 

I 

Q What is the date that you wrote there? 

A 24th. 

Q March 24, 1971? 

A Yes. 

_SOUTHEWN OI5TWICT COURT wr.rOHTf.HS. U.S. COURTHOUSE_ 
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q That's the date on which you signed this 

rel* ase. Is that right? , , 

A Yeah, that's right. 

(Defendant’s Exhibit A received in evidence.) 

(Defendant's Exhibit B marked for 
identification.) 

Q Now, Mr. Cordaro, did there come a time when 

you spoke to your attorney. Mi. Brenner, concerning your 
claim for personal injuries, the hurt to you, your body? 

A Yes. 

Q Now, do you remember when you went to see 


Mr. Brenner concerning this claim? 

A I don't know the date to toll the truth. 

Q Was it the same day that you signed the 


release? 


A No, no, before that. 

Q It was before? 

A What do you mean, the release of 

Q The piece of paper that we have just shown 

yoyj that's been marked Exhibit A. 

A You mean for the car? 

Q Yes. 


A Oh, yes, before that. 

Q That was before? 
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Yes. 


Til COURT: What was before? 

' j 

Q That you went to see your attorney, is that 

right, to tell him about the injury that you had? 

A Yeah, that's right. 

Q Now— 

THE COURT: We are now dealing with 1971 on 

Exhibit A. Is tint right? 

MR. ROSENBERG: That's right. 


late '69? 


THE COURT: And the accident happened in 


MR. ROSENBERG: Yes. 

THE COURT: How soon after the accident did 

you go see Mr. Marshall Brenner? 

THE WITNESS: I no remember that date now. 

Q Well, let’s fix it in relation to the time you 

went to see Mr. Brenner to get the money for your car. 

a • 

Do you remember that after you signed the release, the 
piece of paper for your car, that sometime after that you 
got a check, didn't you? 

A Yes. 

Q You got a check from the United States of 

t 

America for $05. In that right? If you recall. 

A Yes, yeah, $05. 
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Q About how much later did you get that check, 

how many days or weeks after you signed the release? 

A I don't know. It was a long time. I don't 

know. 

Q You saw Mr. Brenner and you described to 

him the injuries that you had. Is that right? 

A That's right because I was going to doctor. 

Q And what were those injuries? Could you 

briefly tell us what happened to you? Describe how you 
were hurt. 

A Well, my back, my neck. - 

q do you know what the word cervical means? 

A Say that again. 

Q Cervical. 

A No. 

q Did you tell Mr. Brenner that you were 

suffering from cervical and low back strain? 

Were those your words? 

A I just go over there and I tell them my problem, 

what doctor I go and everything else. 

Q You told him the names of your doctors, is 

that right? 

A Yeah. 

Q Did he ask you if you would permit him to 

ask your doctors to describe your injury and the 
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medication that they gave you? 

A Yeah. He asked me. , 

Q Did he ask you if he could talk to your 

doctors? 

A You mean, he can talk to the doctor? 

Q Didn't he ask you if he could talk to your 

doctors? 

A Yes. 

Q Didn't he tell you that after he talked to 
your doctors he would like you to come back and fill in 
a claim for your personal injuries? — , 

A Yeah. 

Q And didn't you come back to Mr. Brenner's 
office on a second occasion and sign a claim form for 
personal injuries? Isn't that right? 

A Yeah. 

Q Let me show you what has been marked 

Government's Exhibit B for identification. It's a 
several page document. The first page bears at the top 
the words, "Claim for Damage or Injury." Take a look at 
it and tell me if this is a copy of the claim form that 
you signed. 

A Yeah, that's my signature right here. 

Q I don't think counsel can hear you. 
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* 

> 



I- 


2 

A 

Yeah, that's my signature. 



3 

Q 

Woi Id you look at the whole document, please. 



4 

Q 

' i 

I don't read too good. 



5 

Q 

Mr. Cordaro , did you, when you went to see 



6 

Mr. Brenner, sign a piece of paper attached to a series of 

1 

7 

documents, and the first one was called Claim for Damage or 

1 . 

» 

8 

Injury? 


t 

1 

» 

1 

9 

A 

Yes. He read for me, you know. 



10 

Q 

Is that right? 



11 

A 

Yeah. 



12 

Q 

And this is a copy of your signature, isn't it? 



13 

% A 

Yeah, that's my signature. 



14 

Q 

Now, Mr. Cordaro, do you have any recollection 



15 

whatever 

of when you went back to see Mr. Brenner the second 


16 

t ime to 

sign the claim? Was it after work one day? 



17 

A 

When I see him? 



18 

Q 

When did you see him? You saw him at his 



19 

office. 

didn't you? 

, 

20 

A 

Yeah. 

• 


21 

Q 

Didyou see him during regular office hours. 

. 


22 

during the work week? 

i 

• 

i 

i 


23 

A 

I no remember when I see him. 


24 

Q 

Didn't you go in to see him after you 

i 

i 

25 

finished 

your job with Frank Eberhard and then you went in tc 

I 
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2 

see your law} ?r? 

1 

3 

A I no remember what day it was. I don't know if 

i 

i 

4 

it was a Saturday or in the week. I no remember exactly. 

1 

j 

5 

you know, what day I go there. 

1 

6 

Q Did you ever see him on a Sunday? 


7 

A No, I never see him on a Sunday. 


8 

Q This is a copy of the personal injury claim you 


9 

signed in this case. Isn't that right? 


10 

A Yeah, that's my signature. 


11 

MR. ROSENBERG: The government offers Exhibit B 


12 

in evidence at this time, please. 


13 

MR. DCNOGHUE: No objection. 


14 

MR. ROSENBERG: The crmplaint has never been 


15 

filed in this case. It appears as an exhibit to our answer. 


16 

THE COURT: I am trying to find out when it was 


17 

filed. 


18 

MR. ROSENBERG: It has never been filed. The cas 

0 

19 

was begun as a State Court action in Dutchess County and 


20 

a summons was served on Mr. Lusardi. We removed it to this 


21 

Court and I was then sent a copy of the complaint by 


22 

Mr. Brenner. That complaint, to my knowledge, has never 


23 

been filed. So it appears as an exhibit to our answer. 


24 

THE COURT: When it was started in the State Coui 

*- 

^ 0 

25 

I am looking for that date. Anybody have that date? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. ROSENBERG: The summons was issued in 

June of '72 and served in July of '72 on Mr. Lusardi. 

♦ | 

MR. GRAHAM: No objection. 

(Defendant’s Exhibit B received in evidence.) 

Q Mr. Cordaro, when you came into Mr. Brenner's offj 

to sign this document, was it fully typed as it appears now? 
A Yeah. 

Q Was anything filled in after you came there? 

A I don't know. 

q To the best of your recollection today? 

A I know it looked like that, this was like that. 

Q Do you recall seeing this document placed in 

an envelope or deposited for mailing? 

A I ho remember. 

Q No recollection? 


ICC 


A No. 

THE COURT: Are you going to be much longer? 
MR. ROSENBERG: No further questions. 

THE COURT: We will take a recess for five 
minutes and give the court reporter a chance to rest. 
(Recess.) 

* * * 
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2 

. 

CROSS EXAMINATION 



3 

BY MR. GRAHAM: 

, 


o 

4 

Q 

Now, Mr. Cordaro, do you recall exactly where th 



5 

accident took place that afternoon? 

i J 


6 

A 

What time the accident was? 



7 

Q 

Yes. 



8 

A 

4:30, quarter to five, I don't know, something 



9 

like that 

• 


• 

10 


THE COURT: Quarter to five? 

1 


11 


THE WITNESS: I know I got to pick up my wife 5: 

)0. 


12 

Q 

Now, did your wife work in the City of 

k ^ «• 

1 


13 

Poughkeepsie? , 

< 

: 

5 


14 

A 

Yes. 

: 

1 


15 

Q 

. You said Bond Clothes? 

4 ' 
tl 

* 

i 


16 

A 

Yes. 

i 

• 

17 

Q 

Where is that located in the City of 

j 


18 

Poughkeepsie? 



19 

A 

t « 

Mill Street. 

1 


20 

Q 

Approximately how far from where you were residi 

1 


21 

that date 

on Lent Street was it, from Lent Street to where 

j 

i 

I 

o 

22 

you were 

going, to pick her up? 


23 

A 

How far is it? Half a mile, three-quarters of a 



24 

mile. I 

don't know,something like that. 

i 

% 

25 

Q 

Three-quartern of a mile? 

1 

i 

1 
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COURT: Ilow many blocks is it? 


Do you recall approximately how many blocks it 


was? 


THE COURT: Why is that important anyhow? 

MR. GRAHAM: Well, I am trying to figure out 

why he left so early to pick up his wife. 

Q When did your wife generally get through with 


work? 


At 5:00. 


Q What time would you generally leave to pick her 


A I don't know, the same time all the time. I knov 

I got to be there 5:00 and I go early. 

THE COURT: You picked her up every day in 1969? 

THE WITNESS: Yes. 

Q How long had she worked at Bond Clothing prior 

to the time of the accident? 

A She work over there a long time. 

Q Well, approximately to the best of your memory. 

A Seven, eight years I'd say. 

Q And when you went to pick her up, as a 
general activity you would take the same route, wouldn t 


you? 


Yeah, because my garage is on Bemcnt Street. 


imui-Lui 


isxmcT court report! ns. u.s. courthouse 
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That's the* easiest way for me to go. 

Q You took that route to pick her up going 

through that particular intersection five days a week. Is 
that correct? 

A I go all the time that way, you know. 

Q Approximately how long does it take you to go 

from where you were residing on Lent Street until you got 

to Bond Clothing on Hill Street? 

A Go over there, that's all they got, stop sign, 
and nothing else but a stop sign before you reach my house 
to go over there, that's all. It's one, two stop sign to. 

t 

go over there, over to Mill Street. 

Q But approximately how long does it take you, five 

minutes to get there? 

A I don't know. Five, ten minutes. 

Q No more than ten minutes, right? 

A I don't think so. . 

Q So when you say you left at 4s30 or quarter to 

five, you really don't know what time you left, do you? 

A I know I left between 4:30, quarter to five. 


I say. 


THE COURT: Doesn't the accident report show w.»at 


time it was? 


MR. GRAHAM: Yes, your Honor. 
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Q new. Bement Avenue, could you describe how wide 

the street was in terms of cor widths prior to entering the 

' f 

intersection? 

A What street is this? 

q Bement. 

A Oh, Dement Street. It's a little wide. They 

got on one side, this side here, on my right once in awhile 
they park a few cars over there, you know, but they got two 

lanes. 

q It has two lanes of traffic? 

A That's right. 

q And alternate side of the street parking. Is 

that correct? 

A Once in awhile they park. 

q in terms of car widths would you say it's 

approximately four car widths wide? 

A How wide is the road? 


Q 

A 

Q * 

A 

they make, 


Yes. 

I cb n't know. 
How wide? 

I don't know. 


I no count the feet. 


I no count the feet, how wide 


TIIF. COURT 


: Well, can two cars pass by if you 


have a car parked— 
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2 

THE WITNESS: Well, they got— 

0 

3 

THE COURT: Listen first. Then you can answer. 

o 

4 

If two cars are parked, one on each side of the street. 


5 

can two cars still go by in the middle? Is it that wide? 

► 

6 

THE WITNESS: Oh, yeah, room for two cars. 


7 

Little tight but they got room. 


8 

Q As you approach the intersection where were 

• 

9 

you in connection with the middle of Bement Avenue? Did you 

10 

understand my question? 


11 

A When I go at the time of the accident? 


12 

Q Just prior to entering the intersection where 


13 

was the motor vehicle you were operating in relation to 


14 

the center of the street? 


15 

A I don't know. You got the store over here— 

► 

• 

16 

THE COURT: Were you keeping to the right he 

17 

wants to know. Were you on' the right side of the street? 


18 

THE WITNESS: When I see the car I am trving— 


19 

I am trying to twist the car. You know, when I see him, I 


20 

try to twist the car to get out, you know, of the 


21 

accident, no make the accident, you know. 

o 

22 

Q You said before in terms of what you did that 

23 

you tried to stop. Is it your testimony now that— 


24 

A I mean, you know it's so fast. 


25 

Q But your testimony is now, Mr. Cordaro, that you 
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tried to do two things when you observed the other -chicle; 
The first thing was to try in some way to slow or stop tHe 

vehicle. Is that correct? 

A I am trying to hold it. I seen that car in 

front of me, I mean I don't know what to do, let's put it 


this way 


What did you do? 


A What I do? I just hold myself, that's all I did, 

Q What did you do, if anything? 

A I mean he's in the front of me. I mean so clos« 

you got no chance. I am trying to stop, I say. I don’t 

know I did it. I no remember. 

Q Well, you remember an accident took place, 

though, don't you? You remember that? 

A Yes, sure I remember the accident. 

q Ig it your testimony that as you were coming 

down Bement Avenue approaching the intersection with 
Harrison Street, you were traveling on the right-hand 
portion of the roadway. Is that correct? Yes? 

A I mean what did you say, trying to be on the 


right? 


Yes, were you on the right? 

I don't know if I am on the right. I was in the 


center. 




I 
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You jere driving on the center of the street? 


It was the center of the street when I got to 


the accident. 


Do you understand what I mean when I say before you 


got to the intersection? 


On the left. I go down, I am going south. 

THE COURT: Are you keeping to the right side of 


the road? 


THE WITNESS: No, no, left side. 

THE COURT: You were in the left? What do you mean 
you were on the left side? You drive to the right, don’t yoi? 
THE WITNESS: Yes, I am driving. 

THi' COURT: When you drive you drive on the 

right side in America, don’t you? 

THE WITNESS: Yes. 

THE COURT: Is that what you were doing? 

THE WITNESS: Yes. 

THE COURT: So you were on the right side. 

THE WITNESS: I don’t understand. 

THE COURT: The car that came from the other 
way had to be almost all across the avenue before you hit 
him. Is that right? 


THE WITNESS: You got piece of paper? I mean 


I don’t know. 


q Didn’t you say, Mr. Cordaro, you were driving 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COLaT HOUSE 
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on the left? Didn't you say that? You were driving, not 
the other vehicle, you were; didn't you just say that? 

' i 

THE WITNESS: I drive, yeah. 

Q You were driving on the left side of Bement 

Avenue as you approached the intersection of Bement with 
Harrison. Is that correct? 

A I am going south, right? 

THE COURT: Is that a two-way street or one-way^ 
THE WITNESS: Two-way. 

THE COURT: How could you be going on the left? 

You would hit somebody, wouldn't you? _ 

THE WITNESS: Yes, I got my side and they 

i , * , , 

come this way. That's vhat side I am. I am right here. H< 
come over this way. I don't understand. 

Q Well, do you recall where you were as you 
approached the intersection-- 

I 

THE COURT: You have to draw a diagram. That's 
the only way you can do it with him. 

What's the name of that main street? 

MR. GRAHAM: One is Harrison and one is 

Harrison. 

THE COURT: The dotted line here is the center 
of the street. You arc coming along hero, right? 

THE WITNESS: Yes. 
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2 

TIIE COURT: And when you come to the 


3 

0 

intersection, where did you hit the car? 


O 4 

* f 

THE WITNESS: This is my car, right here. 


5 

THE COURT: You hit him right here? 


6 

THE WITNESS: Yes. 


' 7 

THE COURT: So that he came all the way over fron 


8 

here to here before you hit him. Is that r:jht? 


9 

THE WITNESS: Yes. 


• 

THE COURT: How come you didn't see him? 


11 

THE WITNESS: That's where I hit him, right here. 


12 

THE COURT: You hit him right here? 


13 

; THE WITNESS: Yes. 


14 

THE COURT: So you really hit him in the middle c 

f 

15 

> the intersection, as you recall it, right? 


16 

THE WITNESS: Yes. 


' • 

THE COURT: How far was he from where you come int 

0 

18 

this street here, the big avenue? 


19 

THE WITNESS: Right here they got score. They 


20 

got a little, you know, grocery store. It's really pretty 


21 

close to the sidewalk. You know, you can't see real good. 

' 

22 

THE COURT: No, no. He would come in here like 


o 



23 

this. From here to where you hit him, how many car lengths v: 

yu 1 

24 

that be? 


25 

TIIE WITNESS: Oh, to over here you mean? 
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y 

2 

A Ho car there. 

t 

*» 

o 

Q No traffic at i 11? 

O 

4 

1 ! 

A No traffic. 


5 

i 

Q And as you approached the intersection what 


6 

did you observe, if anything, as you approached the 


7 

intersection prior to being in the intersection? Did you 


8 

observe anything? 


9 

A Just drive slow. f 

• 

10 

THE COURT: I wich you gentlemen would 


11 

recognize his relative difficulty with English. Instead of 


12 

saying prior to and all that business, just say before you 


13 

got there what happened? 


14 

Q What did you see before you got to the point 


15 

where the two streets crossed, if anything? 


16 

A What I do? 

' • 

17 

Q What did you see? 


* 18 

A Oh, what I see? I see the car in front of me. 


19 

• , 

THE COURT: Before you got there what did you 


20 

see? 


21 

THE WITNESS: That house over there and the 

o 

22 

store, I am trying to explain for you people, is so close 

23 

you can't see before you get on the corner. You got to be 


24 

real close before you get over there. That's v/hat I am 


25 

trying to explain to you. I don't know, maybe I am wrong. 
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I mean, you know. 

Q When I use the word intersection, do you know 

* / 

what I mean, where the two streets cross? 

A Yes, on the corners, the corners of the 
street. 

0 Within the corners, within the four corners 

would be t.he intersection. 

A That's four corners. 

Q You understand that? 

A Yes, but you can see in the front but not on 

this side. 

Q Before you got into the intersection, what did 

you see, if anything, with regard to any other vehicles? 

Did you see any other cars? 

A No. 

Q The first time you saw the vehicle that you 

collided with, you were already in the intersection. Is that 

• • 

your testimony? 

A Yes. He was in the front of me, yes. 

THE COURT: Well, you made that trip, very often, 

did you not? 

THE WITNESS: Yes. I am there every day. 

THE COURT: You knew there was a building op the 
corner there which made it impossible to see until ycj were 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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in the intersection. Is that right? You knew that befoic? 


TIiS WITNESS: Yeah. It's a real bad street. I 


know that, your Honor. And it's rain and I am going slow 


every day there, but it's bad 


THE COURT: The question is: Did you put your 


brake on and sort of stop before you cross? 


THE WITNESS: God, I don't know. It was so fast 


on the front of me. 


THE COURT: I am not talking about this 


accident, I am talking generally. You go there every day. 


you put your brake on and sort of stop? 


THE WITNESS: Yes, I go slow. Try to put my 


brake on, yeah. 


On the date of the accident, before you got to 


the intersection did you slew down? 


I am go slow. It's two blocks and a half 


exactly from my house. I am go really slow. I no look at tl 


speedometer, you know, how fast. It was a rainy day and 


I am go real slow. I don't know. 


Q When you saw the other car in the intersection 


were you going at the fastest rate of speed you had driven 


from the time you left your house until the time you got to 


the intersection? 


A Did what? 
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Q were you going at your fastest rate of speed at 
that point in time, as you got to the intersection? 

' i 

THL COURT: That's complicated. IIow fa' t is what you 
want to ask him. He's answered that several times. 


than that. 


THE WITNESS: I don't think I was going faster 


THE COURT: When did you have your brakes looked 


at last before the accident, do you remember? 

THE WITNESS: My brake, every year and still 
I t the car. I got good brakes. 

Q On the date of the accident were the brakes on 

the car in good condition? 

A Yes. 

Q How were the tires, if you recall? 

A Because I was working in Neptune. I come home 

and the brakes was all nood. My brakes all right. 


accident? 


How were the tires on the car on the date of the 


The tires good. 


Q And how do you know that? 

A Because I see I got good tires. I am get good 

tiros all the time for my car. I got four kids home. I got 
to feed them. I don't want to kill myself. 

Q Did you buy the car new or used when you first 
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bought it? 

A It's used, I guess, a couplo of weeks. They 

■ / 

got them just for the people show. 

Q You mean it was a demonstrator in the showroom? 

A Yes. 

Q Approximately how many miles did the motor 

vehicle have? 

A 500, 600. 

Q How many miles did it have on it at the date of 
the accident, to the best of your memory? 

A I don't know, 20, 26. I don't know. — 

Q When you say 26, you mean 26 now? 

A Maybe. I don't think maybe it's got them. I 
don't Vnow. Like now, 1 don't think I got maybe 42, somethine 
like that. 

Q Now, do you recall this question being asked in 

Mr. Brenner's o’fficc under oath when we got together before: 

" Q As you approached the intersection did you look to 
your right and to your left? 

A Yes, looked right, left, front. All over I am drive 
What you do, watch the back mirror too?" 

Were you looking out the back mirror when you came 
out of :he intersect ion? 

A I don't know. I no think so. 
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q Where were you looking when youcame into the 


intersection? 


in front, look at the road. That's what I do. 


I am driving. 


How was your eyesight on the date of the 


accident? 


A My eyes? 

q Yes. Do you have good eyes? 

A Thank God so far so good. 

q You don't wear glasses or contact lenses? 

A No, sir. — _ 

q And to the best of your knowledge your vision 

is 20-20 in each eye. Is that correct? 

A Well, I say I got good eyes. I mean I got no 

trouble right now. 

q Now, you had traveled over the same route on 

occasions when it was not raining, isn't that true, to 
pick up your wife? 

A Excuse me? I don't understand. 

i t ; 

Q You had traveled the route bQ^foro? 

A Yes, I travel every day, day and night. 

Q And you had traveled the route before on 

occasions when it was not raining. Is that correct? 


A 


Yes. 
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Q And on these other occasions approx mately 

what speed would you achieve, what speed would you go as 

* j 

you went through the intersection? 

A I guess the same speed. .1 don't think I go more 

because that street is bad. That street is a real bad 
street for me. I don't know for somebody else, but for me 
it is. I no travel fast there. 

Q It's your testimony that your speed in the 

intersection— 

A I say 15, 20, 19. I don't think I was go faster 

than that. _ 

Q It didn't make any difference whether it was 

raining or not, you generally did the same speed as you went 
through the intersection? 

A Yeah. 

Q Well, you testified that you were also 

watching in your back mirror. Were you doing that as 
you approached the intersection? 

MR. DONOGIIUE: I am going to object to the' 
question. The quotation that was read from the transcript 
was a quotation in which the witness described what he 
generally does when he is driving. Mr. Graham is now 
saying he testified specifically he v;as looking out the 
window. 
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TIE COURT: He asked him before. I think you 
have had enough on that. He said he wasn't looking in the 
back. 

Q Now, on occasions before the date of the 

accident when you— 

A Before the date? 

Q Before, when you enter the intersection, how 

many feet or car lengths up Harrison Street could you see 

/ 

to your left? 

A I don't know, 15, 20 feet, you know, something 

like that. Because it's really on the corner, the house. 

I don't know. I never measured it exactly. 

Q But isn't it true, Mr. Cordaro, as you enter 

that intersection you can see to your left quite a ways 

up Harrison Street, isnt'that true? 

A Yes. You see it when you almost exactly to the 

corner but you don't see it far back because you got th<5 

• • 

house. 

Q But the house is behind the intersection. Isn't 

that true? 

A No. I think you got to go over there, then you 
check pretty good how far it is. I don't know how far it is 
I no measure. I know it's a bad house on the corner there. 

I don't know if you people checking on this. 1 don't know 
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what it is. 

THE COURT: What's the main avenue? 

! 

MR. GRAHAM: It's Bement and Harrison. 

THE COURT: How do you spell Bement? 

MR. GRAHAM: B-e-m-e-n-t. 

Q Now, when you first observed the other motor 

vehicle you were looking straight ahead, is that correct? 

A Yes. 

Q Yes? 

A I am driving, yes. I see him on the front of me. 

Q Now, before you saw him in front of you and at 

approximately the same time you entered the intersection 
did you have occasion to look towards your left? 

A When I go through I looked the street and 

everything else. 

q But you didn't look to your left though? 

A If you want me to tell like a lie, I look 

around at everything. I mean I am driving and I look at 
everything. What you want me to say? I am trying to tell 
the truth. I don't know what you tryi: g to do to me but I ar 
trying to tell the truth. I say I look at it. 

THE COURT: He is trying to find out why you 

didn't see the car before you hit him. 

THE WITNESS: The cars come so fast, your Honor, 
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V 

2 

in front of me. I don't know, it's possible—you got to 


' 3 

see it. You got to be there to look at it. The thing 


D 

that happened fast in front of me. The whole thing I see 


5 

this car in front of me, that's all I see. 


6 

Q Approximately how fast, Mr. Cordaro, was the 


7 

other motor vehicle going? 


8 

A I can't tell you how fast it was going. 


9 

Q Do you have any idea as to what the speed of 



that vehicle was? 


11 

A No, sir. 


12 

q Dich't you just say it was going fast?— __ 


13 

A It's got to be going fast. 


14 

Q When you say it's got to be— 


15 

A i n an I don't know how fast it was going. The 


16 

whole thing I see him in the front of me. You got to be 


• 

there to understand. 


18 

Q Do you know of your own knowledge as to whether 


19 

or not the other vehicle was going fast or not? 


20 

A I can't say that. I can't say he was going 


21 

faster than me. The only thing I see, I am telling you this 

5 

22 

right now, I see him in front of me. The corner of house 


O ' 

there,you see the cars right there. That's all I can tell ' 

,’OU 

2A 

Q Now, before the accident but that afternoon as 

1 

25 

were going down the street and into Uie intersection, did y< 

1 


i • 

• 
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loo'» in the direction of where the house on the corner was? 

A I look every day because you got a lot of kids 

around there. It's a bad street. Thank God, I never got— 

(No further response.) 

q Were there kids playing this afternoon, the 

afternoon of the accident? 

A It was raining. I don't see any kids around. 

Q What was the condition of the pavement in the 

intersection at the time of the accident? 

A Excuse me, I don't understand that. 

THE COURT: There has oeen no claim about the 

pavement, has there? 

Q Did there come any period of time from the 
time you entered the intersection until the t'me the 
cars collided that your vehicle showed down? 

A When I hit him my car stayed right there. It 

no move for nothing. 

q • Before you hit the car. 

A Before I hit him. Yeah. 

Q You slowed down? 

A (No response.) 

THE COURT: Thex'o was no answer to that. 

A I just hold myself. I don't know. If I put 

-my brake, don't put my brake, I no remember, honest and true 
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M.ybe I put my brake. I don't knew what I did. 

Q What were the lighting conditions that 
afternoon at the time of the accident? 

A The light? It was getting, I guess, a little 


dark. 


Did you have your lights on in the car? 

I no remember. I tell the truth. I no remember 


if I got the light on. 


THE COURT: In November it was dark around 
five, quarter to five, wasn't it? 

THE WITNESS: I no remember if I got the light on 

Q When you tried to put the brakes into action, how 
did you try to do that, did you have a hand brake, foot 
brake or both in the car? 

A It's automatic. Oh, you mean I got an 

automatic—you mean power brakes? 

Q No. Did you have a foot pedal on the floor 
which operated your brakes? 

A Yes. 

Q Did you also have some sort of emergency brake 
mechanism in the car? 

A You got the one when you park, yes. 

Q Now, which brake did you try to use? 

A I use my regular brake all the time. I no use the 
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emergency brake. 

q It was not the emergency brake? 

A No, sir. I never t. .ch that. ’ •! 

Q Do you recall whether or not the other vehicle 

had its car lights on at the time of the accident? 

A I no remember. 

Q From the time you first saw the other vehicle 
until the time the two vehicles collided, approximately how 
far did your motor vehicle move? 

A I think I was in the center. 

THE COURT: What? 

THE WITNESS: I don't think my car move at all. 

I was in the middle of the street. 

Q And, bang, an accident took place immediately. 

A That's all, right there. 

Q Is it then your testimony that your vehicle 

didn't mov at all? 

A When I hit him I don't think it moved. 

l JECOURT: In other words, you are saying as 
he was crossing the avenue there you hit him as you approacl| 
the intersection? 

THE WITNESS: He was running in the center bccaurj 
over there they got the stop sign by the store. When I 
come down he was in center of the street. 
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TIIE COURT: He was almost across the center of the 
street when you hit him, right? 

THE WITNESS: Yes. 

Q So it's your testimony then, Mr. Cordaro, that 

your motor vehicle didn't move at all? 

A No. As far as I know, I am in the center of the 
street. 

Q Did the other motor vehicle move at all prior to 
the point of impact and after you saw it? 

A Yes. The other car is the south corner, let's 
put it this way. 

Q Mr. Cordaro, my quest: .1 is whether or not-- 

A What? 

Q You first observed the other vehicle when it was in 
the intersection, right? It was in the intersection where thn 
streets cross, Harrison and Bement? 

A When I hit him where the other car was? 

Q No, when you first saw the other vehicle. Did 
you see the other vehicle before you hit the other vehicle? 

A Yeah, I see him. I see him in the front of me. 

THE COURT: He seen him in the front. 

Q He was directly in front of you when you first 
saw him? 

A Yes. 
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Q And did that vehicle move at al' from the time 
you first saw the other vehicle until the time the two 
cars hit? 

A Just go straight ahead and you just go 
straight, that's all. What do you mean, move? 

Q He moved, didn't he, or not? 

A Who moved? 

Q The other vehicle. 

A When I hit him he go the other side of the 
street. 

Q No, but before you hit him, before you hit him. 

A He go straight down. Just go. 

Q He was »till moving when you hit him? 

A 'res. 

Q From your left to your right? 

A Yeah. He was moving. 

Q How far were you from the other vehicle when you 
first saw it that afternoon? 

A I don't know how far. I don't know. I mean 
honestly I don't know how far it is. 

Q Was it more than one car length away? 

A The thing happened so fast. I don't know. 

What I got to tell a lie for? I don't want to tell any lie. 
I don't know how far it is. I no go over there and 
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measure. 

THE COURT: Are you going to be much longer? 
MR. GRAHAM: About ton minutes more. 

THE COURT: Ten minutes? 

MR. GR..HAM: Yes, your Honor. 

Q Now, what happened to the positions of the 
cars, your car and the other car immediately after the 
cars collided, if anything? 

A You mean after I hit Lm? When I hit him you 


mean? 


Yes, what hrppened to your car and what happened 


to his car? 

A My car is right there in the center there. 

As far as I know everything is right there. I can't move. 

I see this car, I see him over the other side of the 
street. I am right there, I never know what haopened= 

They pick up the car or threw it away. I never know damage, 
I never know nothing. 

Q The motor vehicle you were in, did it move at 
all after the two cars collided while you were still in it? 

A No. It stay still. It was right there. You 
trying to say it twisted, go this way or that way? 

Q Yes. 

A No, it was straignt. 
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Q So the position of your vehicle was th^ same— 

A Ye.s. 

q —the same following the collision— 

A Move four inches, five inches, this way, that 

way, I don't know. Itaow I am facing south. I go south; 
still am facing south. 

Q The other vehicle you said moved after the two 
cars hit. Is that correct? 

A Yeah, the other car, I see him over the other sid< 

Q Where did the other vehicle move to, right after 
the two cars collided? It came to rest didn't it? It came 
to a point where it stopped? 

A Yes. 

Q Where was that in relation to where you were? 

A You got a piece of paper? Maybe I can show you. 

THE COURT: Give him a piece of pa?er. 

Q Was it to your right? 

A This side. 


Now, you were approaching the intersection from 


here, right? 


Yes. 


Would >ou please put an X where the two cars 


collided? 


I am right hero. 

Indicating approximately the middle of the road. 
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Is that correct? 

A Yes. Still I am go south and I am still south. 
This car, as far as I know, is right here, on this corner. 

Q If you know, how did that vehicle get in that 

corner? 

A I don't know. 

THE COURT: That's after the accident? 

MR. GRAHAM: Yes. 

THE COURT: I gv.ess he pushed him. 

THE WITNESS: I don't know why. I am right 
there and the other car is over there. 

Q - Now, what signal or warning device, if any, 
did you hear just before the cars collided? 

A Excuse me, I don't understand. After? 

Q No, before the cars collided did you hear anyth 

THE COURT: Did you hear any horn blowing? 

THE WITNESS: No. 

Q Any screeching of tires or anything? 

A I no hear nothing. 

Q NOw, what part of your vehicle came into contact 
with what part of the other vehicle, to the best of your 
memory? j 

A What part? 

Q Yes, what part of your car hit what part of the 
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other car? 

A I don't know. Behind the door, the second 

door, I gues . I don't know. 

Q Are you indicating the rear portion of the 

oiher car? 

A I don't know. I thinV. I hit him on the 

center. 

Q What part of your car was damaged as a result 

of the collision? 

A Would you believe I don't know? I don't know 

if it was the right. It was all the front, you know, 
but on the right I think it was. 

Q On the passenger side of your vehicle? 

A Yeah, I think so. 

Q Now, you indicated before, Mr. Cordaro, that 

after you saw the car youtriedto turn your steering wheel 
before the two cars collided. Is that correct? 

A Maybe I say I was trying to do. I mean so 
fast you don't know what happened. When you see danger I g 
nobody knows what happened. 

Q Nobody is asking you to guess. Did you or did 

you not, after you saw the rar, do anything in connection 
with your steering wheel? 

A I don't know. I no remember. 
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Q Now, immediately after the accident where did 
y u go? 

A I guess they called the ambulance. The ambulancK 

come over. 

Q Where did you go, Mr. Cordaro, immediately after] 
the accident took place? 

A What do you mean, where did I go? 

THE COURT: Did you get out of the car? 

THE WITNESS: No. 

THE COURT: Did the other driver come over to 

your car? 

THE WITNESS: He come over. 

THE COURT: Then a cop came. 

THE WITNESS: Then a cop came. 

THE COURT: Then the ambulance came and you stil 
stayed in your car? 

THE WITNESS: Ambulance came and they send me 
to the hospital. 

Q You testified before that every block from 
your house has a flashing yellow light. 

A I say one. 

Q One block? 

A Yes. 

Q Where was that block located? 
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A I don't know that street now, the name of the 

street now. Land Street, then the second one. I don't 
remember the street where the light is. It’s half block 
from my house they got a light there. 

Q You indicated, when the Judge asked you a 

question before, that because of the house on your left 
there was a blind spot. Now, what do you mean? 

A That street is bad. I no got to say it's light 
q Is it true. Mr. Cordaro, that when you are in t 

intersection, by looking to the left you can see a 
considerable distance up Harrison Street. Isn't that true? 


Q Why isn't that true? 

A I see him on the front . I am telling you. 

Q Approximately how many feet— 

< 

A I don't know. 

Q --back from the road, which is Harrison Street, 

t 

is the house that you are referring to? 

A I don't know. I don't measure it. I don't 

know how far it is. I mean I never go over there and 
measure, go measure how far it is. 

Q But approximately how far can you see once you 

are in the intersection by looking to your loft, you can 
see right up Harrison Street, can't you? 
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A How long I boon driving? 

Q No, how long did you have a license to drive 

in the State of New York? 

A Oh, I think I got them, I say, nine, ten years, 
something like that. 

q And how old were you at the time of the 


accident? 


How old I am? 


Q At the time of the accident. 

THE COURT: Tell us how old you are now and 

we will figure it out. 

THE WITNESS: 36. I will be going for 37. 

THE COURT: So four years ago you were 32. 

Q How old were you when you got a license to 

operate a motor vehicle in the State of New York? 

A I don't know. Nine, ten years. 

Q You were nine or ten years old when you got a 


license? 


No, I say nine or ten years I got them. 

Didn't you say before 19? I thought you said 


THE COURT: Ho is saying he is 36 years now. 
About ten years ago ho got a license when he was about 26. 
Is that about right? 


' ( 
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THE WITNESS: I'll say. 

• Q Now, at the ti j of the accident had you been 

convicted ot any violations with regard to the c oration of 
the motor vel.icle? Did you hav •: a clean driving record? 

A You mean an accident you mean? 

Q No . Had you been found guilty of any 

* 

traffic violations prior to the time of the accident? 

A No, sir. 

Q So you had a clean license. Is that correct? 

A Yes,sir. 

MR, GRAHAM: I have no further questions. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: Anything more for the plaintiff? 

MR, DONOGHUE: No more from the plaintiff. 

THE COURT: The plaintiff re^ts. 

The defendant. United States, is going first? 
MR. ROSENBERG: Yes, your Honor. Before we 
proceed we would like to move under Rule 4lB to dismiss the 
complaint and I'd like to know ifyou will entertain a motior 


now. 


gc ahead. 


THE COURT: I will reserve decision on it. You 


MR. ROSENBERG: First of all, your Honor, the 
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administrative claim, which is a jurisdictional claim for 
suit, must be filed within two year after the accident. 

THE COURT: I have already ruled I would allow 
the proof to be opened up for that. If I find liability 
is likely then I will let them put in some pioof about it. 

MR. ROSENBERG: Let me indicate the outline of 
my argument, if I may. Defendant's Exhibit B is a copy of 
the administrative: claim which Mr. Cordaro testified he 
signed and which was the claim for his personal injuries. 
Mr. Cordaro has not testified as to the time when that 
claim was submitted, although your Honor has indicated at 
m earlier stage today that you will accept the affidavit 
of the former secretary of Marshall Brenner 

THE COURT: Unless you insist she come here and 
you have a right to cross examine her obviously. Do you 


want her here? . 

MR. ROSENBERG: I think that our motion can be 


granted on the basis of the proof which I am going to outli 

at this time. 

THE COURT: Go ahead. 

MR. ROSENBERG: Mr. Cordaro testified that he 
signed that claim form at Mr. Brenner’s office. He further 
testified that although he didn't remember the exact day 
when he went to Mr. Brenner's office to sign it, ho did say 


ie 
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clearly th t it was not n Sunday. Th t claim form is 

dated March 21, 1971 and I will draw the Court's attention 

m 

t. a desk calendar or we can all take judicial notice— 

THE COURT: Everybody makes a mistake on a date. 
That doesn't prove it's a Sunday. 

MR. ROSENBERG: I would also like to indicate, 
your Honor, that the claim for which Mr. Cordaro signed and 
which he testified bore the accompanying and supporting 
medical documents which are attached to Exhibit B. That 

claim form includes documents of the date of December 15, 

. \ . 

1971. They are the medical information furnished to 
Marshall Brenner and on the basis of which he prepared the 
claim. We can say this inferentially since Mr. Cordaro 
is not in a position to say that he had cervical and low 
back strain. He said his back hurt. On the other hand, 
the supporting documentation goes through December 1971. 

THE COURT: Suppose the lawyer got a telephone 
call, called the doctor or something. 

MR. ROSENBERG: IF you will turn to the accompany 
documents attached to Exhibit B, which is a copy of the 
claim form, you will see those supporting documents date fro 
December 15, 1971. 

THE COURT: I understand that. But how does 


that prove that he didn't call a Doctor Jacobs or a 
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Doctor Emrick before March? 

MR. ROSENBERG: could WeU haVG CaUed tHGn> 

in Ma; ch of 1971 but ho could not have submit ad this 
claim form in March *71, a c-py of vhich he allegedly 
resubmitted in July '72 when we first got it, if it bore 

copies of correspondence from December of '71. 

the COURT: I am assuming that the claim that 

was filed on March 21, '71. did not contain these 
exhibits. I have been proceeding on that basis. 

MR. ROSENBERG: The testimony of Mr. Cordaro 

is that he signed this claim form and it was not a 
naked claim but it was combined with attached 

medical documents. 

the COURT: I don't give any credence to his 
testimony at all on a subject like that. The only thing, 
if you had an affidavit from that secretary, and I don't 
know, did she say there were exhibits attached? 

MR. ROSENBERG: No. It just says, "Per 

yours of April '71 ' 

THE COURT: She enclosed a claim? 

MR. ROSENBERG: Two copies of claim form. 

THE COURT: How do yc explain that letter 

of March 21, 1971? 

MR. ROSENBERG: There is no letter of 
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March 21, 1971. Much of this will require proof from one 
of our witnesses. But if I can anticipate, the first 
correspondence we received indicating there was a claim 
for personal injuries was a letter dated March 25, 1971, 
from Marshall Brenner. It refers to claims allegedly sent ij> 
at some prior date, although not indicated. We have never 
received any earlier letter, that is a letter dated prior 
to March 25, 1971, which presumably would have been the 
cover letter enclosing the earlier claim form. 

THE COURT* Didn't she in the affidavit have 

a cover letter? 

MR. ROSENBERG: The Department of Interior sent 
Mr. Brenner a letter dated April 9. 1971 saying we didn't 
receive the forms by his client. We heard nothing from 
July '72 when we received a second letter indicating that 
claim forms had been submitted and here are copies. 

THE COURT: What did she say in the March 21st 

letter? Was there such a letter? Do you deny there was 

a March 21, '71 covering letter? 

MR. ROSENBERG: Her letter says that I sent 

a letter dated April 9, 1971 to the Department of the 
interior. 1 at was the affidavit submitted in opposition 
to our motion to dismiss. We never received that letter. 

THE COURT: There was a date of March 21st, whiejh 
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• forrcd bacb to this data which appeared on the July 17th 
Exhibit B. 

MR. ROSENBERG: I cri show you copies of letters 
whic have not boen marked f>r identification. 

THE COURT: Where is hei affidavit, has 

anybody got that? 

MR. ROSENBERG: I have a copy. It’s the last 

page of Mr. Brenner's affidavit. 

(Handing.) 

THE.COURT: What do you say, the fact that the 

Exhibit B contains a statement that the date of claim is 
March 21, '71, and that the reference in the letter or 
the affidavit was to a letter of Brenner of March 25, '71, 
was a significant thing? The four day difference, is that 

what you're pointing to? 

MR. ROSENBERG: No. Our contention is 
somewhat complicated but if I ca.. strip it down to the 
bare essentials, we are saying that the only communications 
we received from the plaintiff's attorney, Marshall Brenner, 
were a letter dated March 25, 1971, sent to us by certified 

mail. 

THE COURT: Where is that letter, do you have i 
MR. ROSENBERG: Yes, your Honor. 


(Handing.) 
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THE COUr.T: In here fie says, "After having 
submitted claim forms on behalf of my client, Francesco 
Cordaro, who sustained personal injury in the accident of 

November 7, 1969.” 

MR. ROSENBERG: We never received the earlier 

claim forms and we wrote him a letter. 

THE COURT: He says he submitted them. Why don't 

you put him on the stand. You are entitled to do that. 

MR. ROSENBERG: My co-counsel, Dennison Young, 
spoke with Mr. Donoghue yesterday, and we were led to 
understand that Mr. Brenner, who is still the attorney_ 

of record, was going to be here. 

MR. DONOGHUE: I object to that, I never 

stated Mr. Brenner would be here today. I submit if 
counsel for the government wants to interrogate Mr. Brenner 
or Mr. Brenner's secretary who served at the time that the 
affidavit was executed, at the time the affidavit of 

was done, I submit the government has an opport¬ 
unity to subpoena them. I have no objection for a 
continuance. But your decision below, your earlier decisior 
said that the presumption of the affidavit is a rebuttable 
one. So I had a presumption coming into this trial this 
morning. If the government wished to rebutt it they had 
an opportunity to ask for the presence of witnesses. 
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MR. ROSENBERG: I think we had a right to roly 
on the fact that counsel of record— 

' l 

THE COURT: I think you are being very 
technical, . ir. Rosenberg, I really do. You are dealing 
with a citizen’s claim against the United States and the 
United States has to do justice. If it's transparently 
clear that the requirements of the Federal Torts Calim Act 
were not followed, that's one thing. But if there is any 
substantial doubt about it I certainly would have to 
resolve it in favor of the injured party. That's why I 
don t understand all of this really devious technicality. 

MR. ROSENBERG: The gist of our argument is that] 
the first time we ever received a claim was under cover of 
a letter of July 14, 1972. 

TH~ COURT: I understand that's your claim. But] 
here we have prima facie evidence, whether you have it or 
not, that an allegedly reputable member of the bar sends a 

• t 

letter in which he previously sent somebody--maybe he sent i[t 
to the wrong place, I don't know--a claim relating to a 
personal injury. Now, what could be more explicit than that 

MB. ROSENBERG: That's perfectly clear but I fai 
to understand how his claim of March 21, 1971, sent either 

under cover of a lccter of March 21st or a letter of 

% 

April 9th could have included copies of correspondence dated 
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December of that year. 

THE COURT: Who says it did? 

MR. ROSENBERG: Well, I take it that his 
letter of July 1972 when he states that he is submitting 
copies of claims formerly submitted is a reference to 
that very fact. 

THE COURT: You can't take it because he is not 
that silly. I mean I can't assume a member of the bar is 
stupid enough to say that he sent you something 
December 15th, a year earlier. Why would he do a thing 

like that? Otherwise he is getting himself disbarred, 

% 

isn't he? 

MR. ROSENBERG: There is a second branch to our 
motion. We contend based on the testimony that has 
already come forward this morning the plaintiff has, first 
of all, failed to establish that the government's driver act 
at all negligently in this accident. All that we know is he 
was first seen in the middle of the intersection and the 
plaintiff's— 

THE COURT: I told you I would reserve on that. 
Put your witnesses on and we will decide at the end of the 
case. It's now ten minutes to one. How long will you 
take? 

MR. ROSENBERG: Our entire case should take no 
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more than two 1 irs. 

THE COURT: Two hours is too long because I 

have got a 3:00 ir.yca.ction hearing which I have scheduled 
and I would like to be finished by 3:00 if we resume at 2:0C. 

Is it possible? 

MR. ROSENBERG: We have one extremely short 
witness and one moderately short witness, the government 
driver. I can't speak for the cross examination. 

THE COURT: You ought to be able to do it. 

MR. ROSENBERG: On direct it would be forty-five 

minutes.- j 

T .3 COURT: Getback at five minutes to two and ve 

will see if it can be done. 

MR. GRAHAM: Since the plaintiff in this case 

has rested it seems to me regardless of the question to 

negligence, I would join in the 

THE COURT: Just put a formal motion on. What 

are your motions? 

MR. GRAHAM: Well, initially that they haven't 

established most importantly freedom of the contributory 

negligence of the plaintiff. The only testimony that's been 
elucidated in support of the plaintiff's case is, at best, 

abundantly filled with inconsistencies and it's unbelievable; 
among other things. 
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TIIE COURT: I will reserve decision. 

(Luncheon ecc:;s taken t five minutes to 2:00.) 

* * * 

AFTERNOON SESSION 
(In open court.) 

THE COURT: You may proceed. 

MR. ROSENBERG: The government will dispense 
with an opening statement and call as its first witness, 
William H. Thornton,Jr. 

WILLIAM H. THORNTON,JR., called as a witness 
on behalf of the defendant. United States of 
America, after being duly sworn, testified as 
follows: 

DIRECT EXAMINATION BY MR. ROSENBERG: 

Q Are you presently employed? 

A Yes. 

Q By whc.n are you employed? 

A Department of the Interior. 

Q In what capacity? 

A Assistant Regional Solicitor, Northern Region, 
in Philadelphia. 

Q How long in that capacity? 

A Six years. 

Q Can you briefly describe for the Court your dut 
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A We handle the general problems for t' e 
var ous bureaus of the Interior Department; namely, 

Indian affairs. Bureau of Mines, National Park Service, and 
so forth. Among those duties specifically I have been 
handling the tort claims for the 18 northern states. 

Q Have you handled any aspects of the case 

which we have today arising out of the claim by Francesco 
Cordaro? 

A Yes, I was in this case from the inception. 

Q When was that, sir? 

A Well, the property damage claim about tenchys 
after the accident. 

Q May I ask you whether you have ever received any 
correspondence from Marshall L. Brenner? 

A Yes, sir. 

Q When was the first correspondence that you 

received from Mr. Brenner? Can you recall when you first 
received correspondence from Mr. Brenner? 

A On March 30, 1971 we received a letter dated 
March 25, 1971, which was the first correspondence received 
from Mr. Brenner. This was not a claim. 

MR. ROSENBERG: I would like this marked as 
Defendant's Exhibit C for identification, please. 

(Defendant's Exhibit C marked for identificatior.) 
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2 

Q Mr. Thornton, I show you Government's 


3 

Exhibit C for identification and ask you if that is the 


4 

letter which you have just described. 


5 

A Yes, sir. 


6 

THE COURT: Any objection? 


7 

MR. DONOGIIUE: I, have no objection to the 


8 

receipt of this document in evidence. 


9 

THE COURT: Received. 


10 

(Defendant's Exhibit C received in evidence.) 


11 

THE COURT: Let me ask a question, if I may. 


12 

Mr. Thornton. When you received a letter which says. 


13 

"After having submitted claim forms on behalf of my client. 


14 

did you look to see whdher claim forms had been submitted? 


15 

THE WITNESS: Yes, your Honor. We were 


16 

corresponding with an insurance company. United Security 


17 

Insurance Company, and that's a little equivocal. We didn' 

- 

18 

know whether he submitted claim form, himself or whether he 


19 

was referring to the forms which we had already received 


20 

from the insurance company. 


21 

THE COURT: But you didn't write him back and 


22 

say what claims? 

1 

) 

23 

THE WITNESS: Eventually I did but not 

24 

immediately. What I did in response to that letter was 


25 

write him a letter on April 1st. I don't know whether 
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2 

counsel has a copy of tht. 

0 

3 

Do you, cour.srl? 

) 

4 

MR. ROSENBERG: I do, your Honor. Perhaps we 


5 

should mark this as Defendant's Exhibit D for identification 

** 

6 

(Defendant's Exhibit D marked for identification 


7 

Q Mr. Thornton, I show you Defendant's Exhibit D 


8 

for identification and ask you if that is the letter that yo 


9 

sent in response to Mr. Brenner's letter of March 25th. 

• 

10 

A Yes, it is. It's signed by William Redmond, 


11 

Regional Solicitor but in the left-hand corner you will see 


12 

my name in type. 


13 

Q You drafted this letter? 


14 

A Yes. 


15 

Q Did you send anything to Mr. Redmond under 

. 

16 

cover of this letter? 

• 

17 

A Standard Form 95, which is the standard form 


18 

under the Federal Tort Claims Act. 


19 

Q Let me draw your first attention in Mr.Brenner's 


o 

letter of March 25, 1971, in which he says, "After having 


21 

submitted claim forms on behalf of my client, Francesco 


22 

Cordaro, who sustained personal injuries in the accident of 

• 

23 

November 7, 1969, I have finally learned to whom I should 


24 

address correspondence in an attempt to get this matter 


25 

settled." Lot me ask you, as of the time you sent 

* 

\ 
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2 

Mr. Brenner the claim forms on April 1, 1971, had you 


• 3 

received a claim on behalf of Mr. Cordaro for personal 


1 4 

injuries? 


5 

A No, sir. 

■ 

6 

Q When was the next occasion after your letter of 


7 

April 1, 1971, when you heard from either by personal visit. 


8 

telephone call, or letter, from Marshall Brenner. 


9 

A We heard on July 17, 1972, by a letter dated 


• » 

July 14, 1972. 

■ 

** n 

(Defendant's Exhibit E marked for identification 

I 

12 

Q Mr. Thornton, { show you what has been marked 


13 

as Defendant's Exhibit E and ask you if that is the letter 

1 I 

14 

which you received from Marshall Brenner? 


15 

A Yes, it is. 


16 

Q Now, did you receive anything under aover of 


• ,7 

this letter of July 14, 1972? 

1 i 

18 

A Yes, sir. 

1 

| 

19 

Q And what was that? 


20 

A As enclosures thereto was a claim form. 

! 

21 

Standard Form 95, dated March 21, 1971, and sigi.jd by 


22 

1 ' * 

Francesco P. Cordaro. The date stamp of our office shows 


23 

that it was received on July 17, 1972, the same date as the 


24 

covering letter. 


25 

In addition there wcre-- 

. 

| 
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Q Lot me stop you lor a second, Mr. Thornton, 

and show you what has previously been introduced as 
Defendant's Exhibit B and ask you if that is a true copy 
of the claim form that you received in July of 1972 under 
cover of Defendant's E. 

A Yes, sir, it has our office date stamp. 

THE COURT: That's B, is it? 

MR. ROSENBERG: Defendant's B, your Honor. 

May I offer in evidence at this time Defendant's E, 
the letter of July 14, 1972? 

MR. DONOGHUE: No objection. 

THE COURT: Received. 

(Defendant's Exhibit E received in evidence.) 

Q Mr. Thornton,— 

THE COURT: Did you answer the letter of 

July 14th? 

THE WITNESS: Yes, sir, on July 17, 1972, we wrote 
back to Mr. Brenner. 

THE COURT: What is that, F? 

THE WITNESS: I don't know whether that's been 
offered, your Honor. 

1-iR. ROSENBERG: I had not intended to offer that 

in evidence. 

THE COURT: I would like to see it if you don't 
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mind. 

MR. ROSENBERG: No, your Honor. May I turn 
over Mr. Thornton's official file? 

THE COURT: Yes. 

MR. ROSENBERG: All right. 

(Handing.) 

(Defendant's Exhibit F marked for identification.) 

THE COURT: All right. 

(Defendant's Exhibit G marked for identification.) 

Q Mr. Thornton, have you caused a search of the 
files of the D^oartment of the Interior to be made with 
respect to the personal injury claim of Francesco Cordaro? 

A You are referring t our office? 

Q Yes. 

A Yes. 

Q And what has your search of the files 

disclcE ed with respect to his personal injury claim? 

A Well, that there is no record of any claim 
having been filed prior to the letter dated July 14, 1972, 
by Mr. Brenner. 

THE COURT: But I am interested in after your 
letter of July 17th in which you asked him to give you some 
proof of filing, did he reply, Mr. Brenner? 

THE WITNESS: No, sir. 


\ 


t 

i 

t 


! 

| 
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THE COURT: He never did? 

THE WITNESS: No, sir. 

r> Mr. Thornton, have you spoken with anyone at 

Hyde Park or Vanderbilt Mansion concerning the claim oi 
Mr. Cordaro for personal injuries? 

A Yes, sir. 

Q And what, if anything, --first can you tell 
us who you spoke with? 

A Mr. Lusardi who, I believe, is familiar with 
the files. I asked him if he had gone through the files 
and whether he had found anything with respect to this clai 
In addition I went ever to the National Park Service Region 
Offic s yesterday and I searched their files personally and 
found nothing. Prior, of course, to the letter we 
referred to of July 17, 1972. 

Q Let me show you what has been marked for 

identification as Defendant's Exhibit G and ask you if you have 
ever seen that piece of paper or a copy thereof before? 

A No, sir. 

0 Would you describe Defendant's G very 

briefly. 

A Well, it purports to be a letter addressed 

to the Department of Interior, Philadelphia, attention 
Regional Solicitor, referencing this claim, the Cordaro 
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2 

1 

claim. It says, "As per yours of April 1, 1971, enclosed 

0 

3 

find claim fo ms re the above matter. I vo uld appreciate 

0 

4 

hearing from you per mine of March 25, 1971. 

- 

5 ! 

0 Did your office receive that letter? 


6 

A No, sir. 


7 

Q Let me just draw your attention briefly to 


8 

the address on Defendant's Exhibit C, which is Mr. Brenner's 

I 

9 

letter of March 25, 1971, and I ask you to compare the 

• 

10 

address in Exhibit C to the address- 


11 

THE COURT: I can do that myself. Put it in 


12 

evidence and then I will do it. 


13 

MR. ROSENBERG: Let me offer Exhibit G in 


14 

evidence at this time. 


15 

THE COURT: Exhibit what? 


16 

MR. ROSENBERG: G, the letter of April 9, 1971. 

• 

17 

THE COURT: Any objection? 


18 

MR. DONOGHUE: No objection. 


19 

• 

THE COURT: Received. 


20 

(Defendant's Exhibit G received in evidence.) 


21 

THE COURT: According to this he never received 


22 

your letter of April 1st. Is that right? No, he says he 

o 

23 

did get it. 


24 

MR. ROSENBERG: No fu-ther questions. 


25 

SOUTHERN DISTRICT COURT RFPORTTRS. U.S. COURTHOUSE 

FOLEY SQUARE. NEW YORK, N.Y. CO 7«B0 



V, 


SOUTHERN DISTRICT COURT RFPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7«B0 












• ft 





1 


Dp a 


Thornton cross 


97 


V » 

2 

direct examination. How long have you served as 



3 

Assist nt 

Regional Solicitor? 


0 

) 

4 

A 

Approximately si. >: years. 



5 


THE COURJ: Let n see the address-s. I said 



6 

I would look at them on G and C. 



7 


All right, go ahead. 



ft 

Q 

Mr. Thornton, when mail is received in your 



9 

office, how is that mail processed; 


• 

10 

A 

It's usually dropped in by the mailman in a 


11 

bundle, a 

tied up package. And one of the secretaries opens 

up 


12 

the envelopes and date stamps each and routes it to whoever 



13 

it is addressed to. 



14 

Q 

And the ones that don't contain a particular nan 

e. 


15 

who receives those? 



16 

A 

The Regional Solicitor would, Mr. Redmond. 


• 

17 

Q 

When you responded to the question of the Court 


18 

concerning 

how many letters you receive per day, you said 



19 

20 or 30. 

Do you mean letters or claims? 



20 

A 

I mean letters. Claims I would say no more 



21 

than three 

or four. 


1 

22 

Q 

Per day? 

\ 

r 

23 

A 

Per day, yes, sir. 


24 

Q 

Have you ever in your experience with the 



25 

Regional Solicitor's Office been confronted with a claim 

1 
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that a cla:'m had been filed b t not prc. rly located in 
your office or that you had not received it? 

A Not tx> my knowledge. 

Q You mean within the six years that you have 
served as Regional Solicitor no one has ever before asserted 
that a claim was filed and not received? 

A That's right. 

Q How many cases do you currently have in 

your office? 

A Tort claims? 

Q Yes, sir. 

A An estimate, 200. 

Q How many attorneys handle these? 

A Well, myself and an assistant who has other 
duties. 

Q Two? 

A Yes. 

Q How many secretaries do you have? 

A Two. 

Q Now, when you conducted your search of the 

files, did you search each and every file, each of those 200 
files? 

A No. 

Q Did you search any informational files or 
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pre-claim files that you might maintain? 

A I had the secretaries do this, yes. 

q But you didn’t search all the rther files? 

A No, sir. . 

Q you asserted that you searched the files of 

the National Park Service Field office. Where is this 
located? 

A In the same building we are in. 

q And how many files do they have? 

A It appears like four drawers of a file cabinet. 

Q YOU searched each and every file? 

A No. I pull out the file from Hyde Park referring 

to Cordaro, Lusardi and looked through that. 

THE COURT: Which Hyde Park? 

THE WITNESS: Hyde Park, Vanderbilt, and that 
where this vehicle was assigned. It was a federal vehicle. 

o Hr. Thornton, is it possible that a claim could 

be received and erroneously filed? 

A Say that again, please. 

q is it possible that a claim could be received 

by your office and Erroneously filed? 

A Anything is possible. 

MR. DONOGHUE: I have no further questions. 

MR. ROSENBERG: Your Honor, I want to offer in 
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evidence what has previously been identified as Defendant's 

Exhibit D, Mr. Thornton's reply to Mr. Brenner dated 

• / 

April 1# 1971. 

MR. DONOGHUE: No objection. 

THE COURT: We have it in evidence already. 

MR. ROSENBERG: I am sorry. 

I have no questions on redirect, your Honor. 

THE COURT: Thank you, Mr. Thornton. 

(Witness excused.) 

THE COURT: Next witness. 

MR. YOUNG: Government calls Mr. Richard 

Lusardi. 

RICHARD LUSARDI, called as a witness on his 
own behalf, after being duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. YOUNG: 

Q Mr. Lusardi, will you state your address? 

A It's R.D. 1, Box 251, Elizaville, New York. 

Q Explain to the Court where you work and please 

describe your duties. 

A I work at the sites of the Roosevelt home and 

the Vanderbilt National Historic site in Hyde Park, New 
York. Duties are those pertaining to law enforcement of t 

4 

\ 
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park rules and regulations as well as state laws and local 
laws. , 

Q Are you a guard at the park? 

A Among other things,yes, sir. 

Q Do your responsibilities require you to drive an 
official vehicle? 

A Yes, it does. 

Q Extensively? 

A Yes. 

Q Within authority of your responsibilities were 
you authorized to drive a vehicle that was involved-in an 
accident on November 7, 1969? 

A Yes, I was. 

Q Do you recall that accident? 

A Yes, I do. 

Q Do you recall where it was? 

A It happened within the City of Poughkeepsie at 
the intersections of Harrison Street and Bement. 

Q Can you describe for the Court where you were 
driving and for what purpose? 

A I was returning from the Dutchess County Highway 

Department en route back to the Vanderbilt National Historic 
site. 

Q And where were you going? 

% 

—me— i am—-—-—————————— 
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A I was returning back from—I was going to the 

Vanderbilt National Historic site. 

THE COURT: That's on the river? 

THE WITNESS: Yes, sir. 

THE COURT: You were going west? 

THE WITNESS: Yes, sir. 

Q you left the Vanderbilt mansion and the were 


going— 


I left the Vanderbilt mansion as per orders 


of the superintendent to pick up some materials for him at 

the Highway Department. 

q The Highway Department? 

A Right. 

q In Poughkeepsie? 

A In Poughkeepsie. 

q It was on your return from the Highway 

Department to the Vanderbilt mansion that you were involved 

in this accident? 

A That’s correct. 

MR. YOUNG: I'd like to offer to the Court at 
this time and have identified as a government exhibit an are! 
map of Poughkeepsie. It will help expedite the whole 


affair. 


(Defendant's Exhibit H marked for identi ficatio: .) 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
«ni PV SOUARF HEW YORK. N.T. COMSIO. 












1 


1 

Dpa Lusardi-direct 103 


2 

MR. YOUNG: This is the map taken from the Court 


3 

file that was introduced at the hearing before Magistrate 


4 

Jacobs. f 


5 

THE COURT: Haven't you ever seen that before? 


6 

MR. GRAHAM: No, your Honor. 


7 

THE COURT: Mr. Graham, haven't you ever seen th 

it 

8 

before? 


9 

MR. GRAHAM: Well, I saw it on the desk,part of 

It. 

10 

THE COURT: I vould appreciate it, if you have s 

jen j 

11 

it, to either object or not object. 


12 

That's what I thought. Received in evidence. 


13 

(Defendant's Exhibit H received in evidence.) 

• 

14 

THE COURT: I am telling all counsel to do their 


15 

studying at home and expedite the trial. 


16 

Q I'd like the witness to look at that portion 


17 

of the map that depicts the City of Poughkeepsie, and 


18 

wish to note for the Court there are some markings on it 

i 

19 

black ink, and ask the witness to describe, one. 


20 

what those markings are. 


21 

A The markings indicate the route of travel from 


22 

the Vanderbilt Estate to the Highway Department. Then the 


23 

return back to the intersection'of the accident. 


24 

THE COURT: All right. 

t 

25 

Q Will you describe for the Court the route you 



took down through Poughkeepsie? * 
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THE COURT: What do I care about that? 

MR. YOUNG: Because the route he took back was 
a deviation from that route and that is one of the 
contentions of the plaintiff, that he didn't have to take 
that route and therefore we may have been off doing 
something else. 

THE COURT: I am not interested in how he came. 
Was that a short way to go back to your 

station? 

THE WITNESS: What had happened prior to that 
time there was a fire disrupted the city area proper the 
day before— 

THE COURT: In any event you were still on 
official business? 

THE WITNESS: Yes. 

THE COURT: It was not a big detour but it was 
a way to go through? 

THE WITNESS: Yes. 

THE COURT: All right, that's enough on that. 

Q Do you recall what the intersection looked like 
at the time of the accident? 

A It was raining that night. 

Q Do you recall the locations of the streets? Do 
you have a memory of what the streets looked like that you 

• T sronsTroi •• « rAim 
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% 

were traveling on generally? 


3 

A Yes, I do. 





4 

• 

Q T'd like to show you a photograph — in fact, I 


5 

will have these marked as Government exhibits. 


6 

(Defendant'sExhibits I and J marked for 


** 7 

identification .) 


8 

MR. YOUNG: Both counsel have seen these? 


9 

MR. DONOGHUE: Yes. 


• 10 

Q I'd like you to look at these photographs and 


11 

tell me if they are an accurate likeness of the vicinity 


12 

of the accident. 


13 

A Yes, sir. 


14 

Q Show them to the Court. 


15 

THE COURT: Let them be introduced. 


16 

% * 



Have you any objection? 


17 

• 

MR. DONOGHUE: I have seen the pictures and I 


to 

have no objection. 


** 19 

(Defendant's Exhibit I and J received in evideno 

!. ) 

20 

THE COURT: What street is the window of the 


21 

grocery store on? 


22 

— 

f 

3 

^ 23 

THE WITNESS: This is on Harrison Avenue 

i 


intersection. This is Bement looking north. 


. ..... 24 



* • * • * 

THE COURT: And this is looking west, this way? 


• 25 




THE WITNESS:. That's right. I was approaching 


• 

\ 
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from the grocery store side. 

THE COURT: You were next to the grocery store, 

all right. 


q You were traveling west? 

A Yes. 

* • » 

q On Harrison? 

A Yes. 

Q Do you recall the driving conditions at the time? 

A It was a heavy rain and it was dark out at the 


t ime. 

Q Did you have your wipers on at the time? 

A Yes, I did. I had them on full speed. Lights 

were on at low beam. 

Q About how fast were you traveling down 
Harrison Street? 

A Approximately 15 miles an hour. 

MR. GRAHAM: Could you speak up just a little. 
I am having trouble hearing you. 

THE WITNESS: All right. 

Q About 15 miles per hour? 

A 


O 


25 


is, sir 


Yes. 

T**E COURT: Was there a stop sign there? 

THE WITNESS: At the intersection, yes, there 
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THE COURT: Did you stop? 

THE WITNESS: No, I didn't. 

q At the time of the accident did you see the stop 
sign before you entered the intersection? 

A No, I didn't. 

q Did you know there was an intersection there? 

A No. 

q When you entered the intersection about how 

fast were you traveling? 

A Approximately the same rate of speed. 

q And that is? 

A Approximately 15 miles. 

q Did you see any other cars approaching before 

the accident occurred, any other cars coming at you from 
either direction on the sides? 

A Not at the time. 

THE COURT: Did you look to the right or 

A 

left? 

THE WITNESS: As I approached the intersection 

I caught a light or beam of light coming at me. 

Q Where was the light coming from? 

A Approximately'45 degree angle from my right. 

q From your right? 

A Yes. 
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Q Why don't you just describe for the Court 
exactly what happened the moment after you saw that 


light? 


Driving down Harrison Street, which looked like 


one continuous street, I observed a beam of light or 
headlights at about a 45 degree angle.. I realized that a 
vehicle was then approaching me on my right side and I 
applied the brakes and then pulled to the left. At that 
point is when Mr. Cordaro's vehicle hit mine. 

Q You say you stepped— 

THE COURT: He must have done the same. He saysi 
he hit you with his right. He must have swerved to the 
left. He didn't meet you head-on. 

THE WITNESS: No. 

Q He hit you on the right side of the car? 

A Right side of my vehicle was damaged. 

THE COURT: I understand that but he hit you wit h 
his right side, which means he was turning left? 

MR. YOUNG: I don't think that was the \ 

testimony, your Honor. 

THE COURT: That's what he testified. 

MR. YOUNG: I think it was virtually straight or. 

Will you stipulate? 

MR. DONOGHUE: No, your Honor, if we may, we die not 
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introduce the one photograph I have which demonstrates that 
the left front of Mr. Cordaro's car was the portion that was 
damaged. 

THE COURT: He testified to the right. It's 

wrong. 

Q How did he hit you? 

A To the best of my recollection it was with the 
front of his vehicle. 

Q About how far into the intersection were you 
at the time of impact? 

A I guess I was well into the intersection at 
that point. 

THE COURT: You were where? 

THE WITNESS: Well into the intersection. 

THE COURT: Where did you end up after the 
accident, where was your car? 

THE WITNESS: Almost completely past the 
intersection. Just in front of the stop sign, on the other 
side of the street. More towards the center of the street 
there. 

Q Did you see any stop lights? 

A No. 

Q Or any yield signs at that corner? 

A No, not at that intersection. 
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q You testified you did not see a stop sign. 

A Yes, sir, that's right. 

q At the time you testified and the plaintiff 

testified that it was raining and it was dark. Were there 

leaves on the ground? 

A I believe so. 

q can you describe the road you were traveling on; 

that is, Harrison Street, as to how wide it was? 

A Approximately three lanes wide. 

Q you have been back to the scene of the 

accident recently, have you? 

A Yes, I have. 

q so that also refreshed your recollection that tjie 

street is three lanes wide. Is that right? 

A Yes. 

q Which side of the street were you driving 

on as you approach the intersection? 

A I was on the right side of the street, 

approximately four feet, four or five feet from the curb. 
q Four or five feet from the curb? 

A Yes. - 

q The right curb? 

A Right curb. 

q were there any cars in the right lane at the tijm 
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A No, there were not. 


the court: Did you put your brake on whan you 


hit this comer then? 


the WITNESS- I didn’t realize I war in 

. . .. a n. Due to the weather 

an intersection at that tune at all. 

conditions it looked like one continuous street. 

THE COURT: you thought it was a continuous 


street? 


THE WITNESS: Yes. 


the court: It was so bad you just kept on driving 

in the rain, in the dark, without being able to see a 

street? I don't understand it. 

I'd like the witness to answer. j 

the WITNESS: The appearance of the street 

i.j street without an intersection! 
looked like it was one solid street witno j 

at all. I 

MR. GRAHAM. I »» having trouble hearing. 1 

the WITNESS: The appearance of the intersect^ 
looked like there was one solid street, like there were 
no intersections or side streets coming into it. 

q were there any street lights and did you see 

them on at the time? j 

A Not that I noticed. | 

q Did you happen to see any lines in the ro I 
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Were there any dividing lines or other lines of any sort? 

A No dividing lines. 

Q Did you see any lines at all? 

A No, I didn't. 

Q Do you happen to recall, now that you have been 
back, that that store that is on the right side of 
Harrison, as you approached the intersection, do you 
recall that there is a little store there? 

A Yes, there is. 

Q The pictures speak for themselves. 

THE COURT: In other words, you thought you wer< 
still continuing on Harrison Street without knowing there 
was a cross street. Is that it? 

THE WITNESS: Yes, sir. 


brake on? 


THE COURT: That’s why you didn't put your 


THE WITNESS: That's right. 

THE COURT: But you were really cutting across 
traffic, weren't you? 

•v THE WITNESS: Yes, sir. 

Q From your recollection and after reviewing thos< 
pictures, at what point on Harrison would you have to 
travel before you could see the traffic coming on Bement? 

A You would have to travel relatively quite a 
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distance pa3t the stop sign to be able to see traffic on the 
right side of Bement Street. 

Q Just after the accident what did you do, the 
moment after you were hit? Did you get out of the car? 

A I guess I put the car in the park position, sat 

I 

there for a second or two, I unfastened my seat belt and 
started to get out of the vehicle. As I stepped out of the 
vehicle I looked up and noticed the stop sign on the opposite 
side of the street which was there at that point and I 
realized I had gone through a stop sign. 

Q Did you say anything to the plaintiff? 

A I proceeded over to his vehicle and asked him if 

he was okay. He said words to the effect that he was allrigl 
Q And then what did you do? 

A I proceeded into the grocery store to check to 

| 

see if somebody had called the police department to report 
the accident. 

Q At the time you were not on any medication? 

A No, I was not. 

Q You had not been drinking at all? 

A No. 

Q You did testify you just returned. Are those 

signs stil.. there, to the best of your knowledge? 

A To the best of my knowledge those signs are stil 
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there. 

THE COURT: Was there any reason why you couldn* : 
see the stop sign? 

THE WITNESS: Apparently at the time they were 
blocked by three no parking signs. 

MR. GRAHAM: I object to the answer to that 
question. He appears to be giving a hypothetical answer. 

THE COURT: All right, I won't take it. You 
develop it yourself. 

Q At the time of the accident you did not see the 
stop sign. Is that correct? 

A At the time of the accident, ^no. 

THE COURT: I would ask him simply because of 
darkness or any other reason, if he knows. 

Q Do you recall now why you might not have seen tte 
stop sign at that time? 

A Yes. 

MR. GRAHAM: Objection. I think it's very 
material and relevant, your Honor, as to on the date of the 
occurrence. 

THE COURT: We are talking about the date of the 
occurrence. We are talking about that. 

MR. GRAHAM: He said when he revisited the seems. 

MR. YOUNG: If I did I correct myself. 


«*•< 
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Dpa do you recall now 

q the time of the accident 

Why you might not have seen the signs? I 

yes. It was because of the three no parhi g 

on the pole in front of the stop sign, 
siqns that were on tne p 

Q In addition to the weather conditions 

• | 

• | 

A Yes. | 

. T have a moment to confer? 

MU. yoUNGs May I have 

the COURTS Yes. 

q YOU testified you were recently 

of th e accident. In watting down Harrison, that is 

SCene in the same direction you were traveling, 

west on Harrison, in the 

. m atelv at What point prior to 

can you recall appr u see the stop sign? 

„ i-ttviect to the form of tne q 

HR. GRAHAM: Object c 

I Hypothetical in form. I 

the COURTS overruled. I 

. Repeat the question, please. 

e-his* At what point 1 

q The question is simply this. 

. do you t having recently been 
coming west on Harrison V couid 

„ of the accident, would you estimate yo 
to the scene of the lt7 l8 it 

. n how faraway from the stop g 
see the sign, how ta u see it. 

H the Stop sign that you can actually 
before you reach the P 

i if you can see it at all? ^ 

™,t it the other way. that 
THE COURT: Let me put it tn 
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might be easier: How fer is the traffic sign, so-called, fror 
the stop sign? 

THE WITNESS: Approximately 16 feet, I guess. 

THE COURT: 16 feet? 

THE WITNESS: 16 feet, roughly. 

THE COURT: Would you have to pass the traffic 
sign before you could see the stop sign? 

THE WITNESS: I would say so, yes. 

THE COURT: So that would mean you would have to 
be within 16 feet of the stop sign before you saw it. 

THE WITNESS: Yes, sir. 

Q If you were 100 feet from the stop sign would 

you be able to see the stop sign from essentially the 
angle or the position that your car was driving at the 
time? 

A I would say it would be obscured. 

Q It would be obscured? 

A Yes. 

Q In other words, you were close enough to the 

curb, you even went back further or back so that you could 
not see the stop sign, you were not close enough to the curb 

A Yes. 

THE COURT: Could you stop in 16 feet if you wer 
going 15 miles an hour, if you know? 
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THE WITNESS: I don't know. I can't really 
answer that because I never tested that. 

MR. YOUNG: I have no further questions. 

CROSS EXAMINATION 
BY MR. DONOGHUE: 

Q Mr. Lusardi, how fast were you going at the 

time of the accident? 

A Approximately 15 miles an hour, sir. 

q Is it your testimony that there were leaves 

on the ground at that time, that.the ground was generally 
wet? 

A I believe so. 

Q HOw far were you from the curb on your right-hajid 
side as you proceeded down that road? 

A Approximately four, five foot. 

Q Fairly close to the curb then? 

A Yes. 

Q I show you a copy of Defendant's I in evidence, 
which is a photograph of the intersection at which the 
accident took place. Now, as you reached that intersection 
do you recall whether or not the lights were on in that 
store on the right? 

A I don't recall. 

Q Do you recall whether there were any street 


i 

} 
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A No, I don't, sir. 

Q The photograph in evidence shows a car parked, 
extending somewhere out from Bement Street facing toward 
Harrison. Were there vehicles parked in a similar manner 
that night? 

A There may have been, I don't recall. 

Q Did you observe any? 

A I don't recall looking up Bement Street at that 
particular moment. There were vehicles on Harrison Street, 
on the left-hand, extreme left-hand side. 

Q Now, you testified that as you drove down 
Harrison you had the impression that you were going down 
a solid street with no intersection. 

A Yes, sir. 

Q Did you see the store as you approached that 

intersection? 

A I don't really recall if I saw a store or not. 

Q Didyou see the signs as you approached that 

intersection, any signs at all? 

A Just prior to the intersection there was a 
blinking light and a stop sign which leads on to Harrison 
Street itself. 

Q Did you look to the right and left before you 

\ 
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reached the intersection? 

THE COURT: I don't hear a word of this. 

What did you think? 

THE WITNESS: Just prior or just before, the 
block before this there was a stop sign. 

THE COURT: A block before, all right. 

Q When you reached the intersection of Bement 
and Harrison did you see any lights at all to your right? 

A Just that of Mr. Cordaro's vehicle. 

Q How soon before you reached the intersection did 
you see that? 

A I believe I was just approaching the intersection 

or in the intersection at that time. 

Q Okay. 

THE COURT: When you crossed into the intersection 
you must have looked into the left to see whether any car 
wa? coming down that could hit you going north. Is that 
right? 

THE WITNESS: Was glancing back and forth to the 
right and left. 

THE COURT: If you glanced to the right you 
didn't see the beam of any light? 

THE WITNESS: The only time I caught the beam of 
light is when the vehicle was off to the right, I realized 
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there was an intersection. 

THE COURT: Well, I guess if you didn't 
realize there was an intersection you wouldn't be looking 


to the left or right, you would be looking straight ahead? 

THE WITNESS: I didn't realize there was an 
intersection but just force of habit to look in both 
directions really. 

THE COURT: If you were in the middle of the 
street between two rows of houses, you wouldn't be 
looking left or right; you would be looking ahead of you, 
wouldn't you? 

THE WITNESS: Basically, yes. 

THE COURT: So the answer is not knowing there 
was an avenue there or a street and not having seen the 
stop sign, you just went ahead at the same rate of speed 
as you had been doing during the block preceding. Is 
that right? 

THE WITNESS: Yes, sir. 

Q Mr. Luoardi, I show you colored photograph— 

THE CLERK: Plaintiff's Exhibit 2 for 
identification. 

(Plaintiff's Exhibit 2 marked for identification.) 

Q I ask you if you have ever seen that 
vehicle before. 
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A If this isr the Cordaro vehicle, it's the one 
that was involved in the accident. 

Q Was "that "the condition in which it was after 
the accident, to the best of your knowledge? 

A To the best of my recollection that's probably 
what it was. 

THE COURT: Whose vehicle was this? 

MR. DONOGHUE: This is Mr. Cordaro's car 
immediately after the accident, your Honor. 

I offer it in evidence. 

THE COURT: All right, received in evidence. 

(Plaintiff's Exhibit 2 received in evidence.) 

Q Mr. Lusardi, after the accident did you have 
a conversation with Mr. Cordaro? 

A Yes. 

Q Do you recall whether you mentioned anything 

to him during that conversation about the intersection or 
the stop sign? 

A No, I don't. The only recollection I have of 
the conversation was asking him if he was okay and then 
proceeding to check to see if the police were called. " 

THE COURT: Did you call the police? 

THE WITNESS: No, I didn't. Apparently one of 
the bystanders or the people that were there did. 

0 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 












I 


V ' 


Q 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Dpa 


Lusardi-cross 122 

q After the impact did you move your car over 

to the side of the road before you got out of it? 

• ♦ » 

A Mo, I didn’t. 

q You left <t where it was at the point of the 
impact? 

A Yes. 

MR. DONOGHUE: No further questions. 

CROSS EXAMINATION 
BY MR. GRAHAM: 

Q Now, Mr. Lusardi, on the day of the accident, 

prior to the accident as you were proceeding down 
Harrison Street, what, if anything, did you observe prior 
to observing the beam of light you testified was 
approximately 45 degrees to your right? 

A The road conditions, I guess, the appearance-- 

Q What else did you observe other than the road 

condition, if anything? 

A It seemed to be a clear street or a straight 

street, very little traffic on it. Just those vehicles 
that were parked on the extreme left-hand side. 

Q Isn't the truth of the matter, Mr. Lusardi, 

that you didn't see any signs on Harrison Street from 
the time you got on it until after the point of impact 
between your vehicle and the vehicle of the plaintiff. 
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Isn't that correct? 

A That may be. 

q Well, yes or no? 

A I don't quite understand the question. 

Q Did you observe any signs as you were 

going down Harrison Street on the right side immediately 
prior to the point of impact? Did you see any signs? 

A I didn't notice any. 

Q None at all from the time you got on 
Harrison Street until after the accident did you see a sign. 
Isn't that correct?. 

A Not the two signs that are in question. 

THE COURT: The question is how many blocks did 
you go on Harrison Street would-you say before the point of 


accident? 


THE WITNESS: Just one block. 

THE COURT: Just one block, you had turned into 


THE WITNESS: Right. 

THE COURT: You had seen no signs at all on 


Harrison Street? 


THE WITNESS: No, sir. 

Q i8 it or is it not correct, Mr. Lusardi, 
that this bureaus; about the pole with the three signs 


SOUTHERN piSTRICT COURT REPORTER*. U.S. COURTHOU&E 
POLEV SQUARE. NEW YORK. N.T. CO T-4SR0 





I 



Dpa Lusardi-cross 124 

on it, that business came up after the accident. Is that 
correct? 

' i 

THE WITNESS: Yes. 

Q Isn't it also correct that you returned to the 
scene of the accident with one of your superiors? 

Is that correct? 

A Yes. 

Q And, Mr. Lusardi, isn't it also correct that 

your basic job is one of a guard. Isn't that true? 

A Yes. 

Q And your primary function is security surveillance 

as to the Vanderbilt and the other mansion in Hyde Park? 

Is that correct? 

A Yes. 

Q It's not normalfior you to be making trips throug i 
the City of Poughkeepsie to pick up maps, is that correct? 

It's not a normal part of your position? 

A It's part of the job description or part of 
the standing— 

Q How many times ha d you been there to pick up a 
map or maps before the date of the accident? 

A This is the first time, sir. 

Q The first time. So when you say it was part 
of your position, you are talking about a job specification. 


i 
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Is that correct? 

A This was an assignment which was customarily 

i 

given the Protection Division generally. We generally 
took care of requests in relation to the job to certain 
incidents. 

Q You hadn't been sent on a mission like that 
before, had you? 

A Not to the Highway Department but to other areas. 
THE COURT: Who asked you to go this time to get 

the maps? 

THE WITNESS: The Superintendent. _ 

THE COURT: The Superintendent of the park? 

THE WITNESS: Right, your Honor. 

Q Incidentally, you have both a federal license and 
a state license, is that correct, to operate a motor vehicle? 
A Yes. 

Q How long have you had a license to operate a 
motor vehicle in the State of New York? 

A Since 1966—1963. 

Q How long have you had a federal license to 

operate a federal vehicle? 

A When I started working with the Park Service. 

Q Was that at about the same time? 

A '66 roughly.. 
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Q And throughout your tenure with the Park Servic 
you have been in the Hyde Park vicinity. Is that correct? 

A Yes. ' 1 

Q And it's further correct that your home is not 
in Dutchess County, the place where Hyde Park and 
Poughkeepsie are located. 

A Yes, sir. 

Q And you are not familiar with the streets in the 
City of Poughkeepsie. 

A Basically, no. 

Q Now, would you please explain to the Court 
in your own words how you missed seeing the stop sign, in 
your own words. 

A I was driving down the street of Harrison 
Street, west. The weather conditions partially plus the 
stop sign, did not cast— it was a non-reflective 

stop sign— 

Q I will move to strike your answer since you 
didn't testify to that on direct examination. But tell me 
why you didn't see it. 

A Because I believe it was obscured by the 
parking signs. 

Q You never saw the sign obstructing it, though, 
did you, prior to the time of the accident? 
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A I could not see beyond that. 

Q What obstructed your view of the sign, the pole 

having the three signs on it, if anything? 

A I don't know. 

Q You have been back to the scene of the 

l • 

accident, haven't you? 

A Yes. 

Q More than once, haven't you? 

THE COURTi What does it say on the signs in 

front of the stop sign? 

THE WITNESS: I didn't take notice of it. It 
just said no parking between such and such hours and alternate 

street parking, to that effect. 

Q Isn't it true that when you came up with this 

explanation it was after you went back with one of your 
superiors to the scene of the accident. Isn't that true, 

Mr. Lusardi? 

A Yes. 

Q And how much time elapsed from the time of 
the accident until the time you went back with one of your 
superiors? 

A My superior met me at the police station and 
they had said, words to the effect, "Let's go back and see 
what was the reason why you went through the stop sign." 
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Q Incidentally, did somebody ask you prior to 

returning to the scene of the accident why you didn't see 
the top sign? 


A I don't recall. 

Q Well, did you wonder, prior to the leaving the 
scene of the accident, as to why you didn't see the stop 
sign? 


A Yes, I did. 

Q What did you do about that inquiry? 

A At that particular moment, nothing, because I 

* \ 

was somewhat shaken up and I was with the police officer 
at the time. 


Q 


You had an opportunity to go back and look. 


didrJ' 


t 


you? 

A No, the opportunity might have been there but 
I didn't realize it or recognize it at the moment. 

Q It’s now your testimony under oath that the 
reason you didn't see him was because of an intervening sign. 
Isn't that true? 

A Yes, it is. 

Q Isn't it also true that you never saw the 
intervening sign on the night of the accident? 

A I would say it didn't register, per se, as 
being a sign there. 
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Q You just testified under oath that you never sav 
any signs. Didn’t you just testify to that? 

Didn't you testify to that, Mr. Lusardi, you 
didn't see any signs.from the time you got on Harrison 
Street from the time you got on it until the time of the 
accident? 

A None that registered in my head of being 
significant or important to stop or to yield or whatever. 

Q That wasn^: the answer you gave before, was 
it? You said you saw no signs, yes or no? 

A Yes. 

Q Now, why did you take a different return 
route to the place you had originally come from in 
Hyde Park? 

A The reason was the traffic was backing up at 
that point on Main Street. 

Q What point was that, Mr. Lusardi? 

A It's, I believe, where White Street intersects 

Main Street. It's several blocks away from the detoured 
intersection. 

Q Where is the detoured intersection? 

A On Main Street. 

Q Whereabouts on Main Street? 

A I don't recall what the exact location is. 
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HR. ROSENBERG: May I ask the witness be shown 
the map which he has previously identified as one that 
he marked indicating his route if further questions on 
this line are going to be pursued? 

THE COURT: Yes. 

MR. GRAHAM: All right. 

(Handing to the witness.) 

THE COURT: Let me ask you if you intended to 
make any stop-off anywhere other than go directly from the 
Highway Department to your station? 

THE WITNESS: No, sir. 

Q At what point did you leave Main Street as 
you returned? At what point, what street did you get off 


A White Street. 

Q When you came down—by "down" meaning coming 
to that facility in the town of Poughkeepsie—at what 
point did you get on Main Street? You came down on Route 9G 
Is that correct? 

A Down 9G and then I either came down North Hamilt 
Street or North Clinton Street, which intersect Main Street 

Q Now, would t be true in saying that you got off 

Main Street as you were returning from your mission some 
distance prior to the detour. Isn't that correct, Mr. Lusar< 
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A That^s approximately three blocks away, yes. 

q Is it your testimony that the intersection 
of Main Street with North White Street is three blocks 
away from North Clinton Street. Is that your testimony? 

A ‘Pardon? 

Q Is it your testimony that it's three blocks 
away from where you got on to Main. Street the first time 
around? 

A I don't follow it. 

THE COURT: I don't follow it either. Try it 

again, Mr. Graham. , 

Q Explain to me briefly, Mr. Lusardi, why you 

left Main Street at North White Street as opposed to closer 

to the original route you took in the first place? 

A Because traffic was backing up at that 

particular intersection and I recollected that within 
that area there was detoured sections because of the fire 
the previous night. 

Q Do you know of your own knowledge there was a 
fire the previous night? 

A Yes, sir. 

Q Did you see the fire? 

A No, but I heard of the news accounts on radio. 

Q Now, as you were proceeding back on Main Street 
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before you got off on White Street, what were the traffic 
conditions? ' 

A Proceeding back from the Highway Department? 

Q Yes, on Main Street. r 

A Well, medium I'd say. 

Q Am I correct then in saying that traffic had 

not started to back up when you left Main Street. Would tha 
be correct? 

MR. ROSENBERG: I object. I don't see the 
relevance of this line of inquiry at all. 

THE COURT: I don't know where it gets you 
because unless you can sort of establish that he had some 
goal or other purpose, going down one street or another 
is not meaningful. 

Q Isn't it so that you didn't know wh<- e you 

were when the accident took place? 

A That's true. 

Q In fact you were just guessing how to get 

there by this detour route that you hoped would take you 

, 

to a certain place. Is that correct? 

A Yes, sir. 

Q Now, when you first observed the lights on the 

Cordaro vehicle, what conclusion, if any, did you m^e? 
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A That there was an intersection there and a 
vehicle was coining at my vehicle. 

Q And what did you do immediately when you made tt at 
conclusion? 

A . I believe I took my foot off the accelerator anc 
applied the brakes and tried to swerve to the left. 

Q Now, would you explain how it's possible, to the 

best of your recollection, for the angle of the lights to be 
45 degrees from where you were? 

A It wasn't the lights per se but the beam of 
light or the light tha_ was cast from the vehicle itself. 

Q Is it your testimony then that you don't know 
exactly where the car was located but that the beam of 
light was 45 degrees? Is that your testimony? 

A What I am saying is I first observed a light 
ray or beam of light at approximately 45 degrees from the 
position of where I was at. 

Q And where exactly were you at that position to the 
best of your recollection? 

A In what relationship? 

Q Anything you can relate it to, the stop sign or 
anything that's in that vicinity because you had difficulty 
before explaining whether or not you were in the intersecticn. 
Do you know whether or not you were in the intersection wher 
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Q Where did you anticipate that you would connect 
with Route 9G or some other road? 

A' I figured eventually it would have to cross 
in a westerly direction since 9G and U.S.9 run north and 
south. If you were heading in a westerly direction you 
would eventually cross. 

Q Were you in a rush to get back? • 

A No, I was not. 

Q What kind of condition was the motor vehicle 
you were operating at the time of the accident? 

A In good condition. 

Q How were the tires? 

A Good. 

Q Hbw do you know that of your own knowledge? 

A The tires were just recently changed on the 

vehicle. The vehicle is inspected monthly by the park 
maintenance. 

Q Had you driven that vehicle before? 

A Yes, sir. 

Q And how was your reaction time in terms of 

braking a motor vehicle? Do you know what I mean when I 

say reaction time? 

THE COURT: You don't mean what is your 
reaction time. 

% 
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q would you classify your reaction time in terms 
of the time it takes you from observing certain conduct 
until the time it takes you to put your foot on the pedal 
of the brakes, would you classify your reaction time as fai^, 

medium or good, if you know? 

A I would say it was good. 

q You observed the car lights and did you in 

some way slow down your vehicle? 

A Yes, sir. 

q Approximately how many feet did the motor 

vehicle you were operating travel from the time you first 
observed the car lights until the time of the point of impajt 

A I have no recollection. 

No knowledge? 

It would be just a mere guess at the most. 

I don't want you to guess. More than one car 


Q 

A 

Q 

length? 

A 

Q 


I don't recall. 

Did you have your car under control. 


Mr. Lusardi? 

A Yes, sir. 

Q Then why weren't you able to stop and avoid 

the collision, if you know? 

A Because I was in the intersection when the 
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impact took place. 


THE COURT: If you had stepped on the gas 
instead of putting your brake on could you have cleared his 
car do you think? 


THE WITNESS: Maybe. I don't know, I don't 


know. 


Q I am sorry, I didn't hear your answer. 

A I don't really know. 

Q I show you Exhibit I in evidence. Now, you 
testified before there were three no parking signs. 

A They are not three no parking signs. 

Q No. That photograph appears to have been 

taken from some point almost directly in front of the stop 
sign. Is that correct? 

A I don't know. 

Q You have returned to the scene of the 

accident how many times, Mr. Lusardi? 

A Twice. 

Q And at the time the accident took place, 

specifically a little bit prior to it as you were 
approaching the intersection, where on the roadway was your 
vehicle located approximately in connection with the center 


of the road? 


With the center of the road? 
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Q Yes. 

A It was probably towards the center of the road 
itself or to the right of the center of the road. 

Q Now, I show you this photograph and I would ask 
you two questions in connection with it. Now, from that 
photograph which is in evidence, can you make out the 
octagonal portions of the stop sign? 

A You can jus t barely see the S on this 
photograph. 

Q But you know of your own knowledge and your 
familiarity in driving the State of New York that that's a 
stop sign without seeing all the letters on it, Mr. Lusardi? 

A Yes. 

Q Now,would you conclude by viewing that picture 

that the photographer who took that picture was not in the 
same position in his motor vehicle as you were as you 
approached that intersection. Would that be a correct 
characterization? He looks like he was almost perpendicular 
to the sign. Is that correct? Whereas you were somewhat in 
the middle of the road. Do you understand what I mean? 

A No, I don't understand what you are referring to. 

Q Would you agree with this: Obviously looking 

straight at the sign as I am looking at you now— 

THE COURT: From where, which side? 
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q Approaching fxom Harrison Street proceeding in 

a westerly direction, if you were standing on the sidewalk y 
view would be different than if you were driving a vehicle 
in approximately the middle of the road. Is that correct? 

A If you were standing on the sidewalk, yes. 

q Well,approximately how many feet off the curb 

are the poles supporting the various signs? 

A How many feet from the curb to the pole itself? 

Q Yes. 

A I passed that off and the stop sign is 
approximately 20 some oci inches in. 

THE COURT: What? 

THE WITNESS: About 20.inches in and the no 
parking signs are about 18. They are closer to the curb. 


twice— 


As you returned to the scene of the accident 


MR. YOUNG: Excuse me. I didn't catch the 


answer of that. Would you repeat that? 

THE WITNESS: The parking signs were 
approximately 18 inches away from the curb and the stop 
sign was approximately 20 inches or more. 

THE COURT: You mean it was on the curb, on 

the sidewalk, is that it, 20 inches from the curb? 

THE WITNESS: 20 inches to the pole itself. 
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THE COURT: You wean the pole wa9 in the gutter ar 
the pole was on the sidewalk? 

' i 

THE WITNESS: Going in towards the sidewalk. 

THECOURT: The pole is on the sidewalk? 

I 

THE WITNESS: Yes. 

THE COURT: : We'll have to adjourn this case 

until 10:00 tomorrow morning then. 

(Discussion off the record.) 

THE COURT: All right, we will keep on with this 

case. 

I ^ 

(Third-Party Exhibit K marked for identification.) 

Q Now, I show you that exhibit. Would you tell 
me what that shows tc the best of your knowledge? 

A That shows the stop sign and the ordinance signs. 

0 What does that show you about the stop sign that 

the previous exhibits do not, Mr. Lusardi? 

A Well, the vehicle was way over to what is the 

mid-center of the road. 

Q Obviously the photographer was in a different 

position when he took that picture than with the previous 

| 

exhibit. Is that correct? 

A The center of the picture, yes. 

Q And one picture shows the stop sign clearly, doesn t 
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A 

Yes. 

Q 

Have you ever had occasion to return to the 

scene of the accident under substantially the same 

conditions 

under those which took place during the time 

of the accident? 

A 

Yes. 

Q 

Yes? 

A 

As far as the weather conditions? 

Q 

Yes, the weather conditions, the lighting 

conditions 

and the road conditions. 

A 

I was there Saturday. 

Q 

Was it raining when you were there? 

A 

No, it wasn't. It was a clear day. 

i ° 

Was it late in the afternoon? 

A 

Approximately 4:00. 

Q 

Approximately 4:00. 


H&« GHAHAM: I would ofrJoer Third-party's 

Exhibit K 

in evidence, your Honor. 


MR. DONOGHUE: No objection. 


(Third Party Defendant's Exhibit K received 

in evidence.) 

Q 

Is it true that you have never in fact returned 

to the scene of the accident under similar conditions. Is 

that correct? 

.4*1 
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A Not under rainy conditions. 

Q The truth of the matter is you haven't 
even returned -to the scene of the accident in night time 
hours where a condition of darkness might have taken place. 
Is that correct? 

A That is true. 

Q Now, how long had it been raining that afternoon, 
if you know, prior to the time of the accident? 

A I don't recollect the exact time. It was 
raining all afternoon, I guess. 

. t 

Q An hour? 

A Yes. 

Q And from the time you left Hyde Park until 
the time you made your way to the intersections of 
Bement and Harrison, what is the maximum speed the 
motor vehicle you were in had attained, if you recall? 

A Approximately 25 miles to 30 miles an hour 


or so. 


Q Had you had occasion prior to the time of the 
accident when your vehicle was proceeding approximately 
15 miles an hour to bring the vehicle to a stop? 

A Pardon? 

Q Did you have any occasion that afternoon while 

it was raining to bring your vehicle, or the vehicle you we 


rb 
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operating, to a complete stop from a speed of approximately 
15 miles an hour prior to the time of the accident? 

1 don't really follow your questions. 

THE COURT: Well, the answer is obvious. 

Did you ever have to put your brake on and 

stop for a light or something else? 

THE WITNESS: Surely, at all the required 

intersections. 

Q Did you have to do that at any time when you 

were going at a speed of approximately 15 miles an hour? 

•I 

A Yes, sir. 

q How long did it take you to stop? In terms 
of feet or car lengths or something along that line. 

A I wouldn't recall. I don't really know what 

the distance was. 

Q Do you recall approximately? 

A No, I don't. 

q Would it be correct to say you stopped a 
variety of times that afternoon under similar conditions? 

A Yes. 

Q But you don't recall how many feet or car lengths 

your vehicle would travel to come to a stop? 

A Depending on the amount of vehicle traffic in 

front of me. 
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q prior to the time of the accident and that 

afternoon, based on the reaction to the car stopping on 
wet pavement, how did it stop. fast. slow, abruptly. 

Classify it for we# • 

* I would say that -he vehicle itself handled 

under normal conditions was -it showed no adverse effects 
Q it reacted promptly to your stepping on the 

brakes? 



A 

Right. 

11 

Q 

The vehicle had an automatic transmission? 

v 

12 ; 

A 

Yes. 

13 

Q 

Power brakes or regular brakes? 

14 

A 

I don't recall now. 

15 

Q 

Had you driven the vehicle prior to the 

16 

of the accident? 

17 

A 

Yes, sir. 


q And you had driven the vn&icle after the date 

of the accident? 

A Yes. 

THE COURT: When you put the brake on after 
you were in the intersection did you skid at all? 

THE WITNESS: I don’t believe so. 
q Mr. Lusardi, what was the reaction of your 

superior or your superiors to the fact that you had been 
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accident and the reports had to be 


made out. 

Q Beg pardon? 

A The reports had to be made out. 

Q Did they have any reaction to the fact that 

you had an accident to the best of your recollection? 

MR. ROSENBERG: Objection. 

THE COURT: Sustained. 

Q For what reason, if you know, did one 
or more of your superiors accompany you upon your return 
to the scene of the accident? 

MR. ROSENBERG: Objection. 

THE COURT: Sustained. 

Q Approximately how long did it take you to 
get from Hyde Park to the place where you were to pick 
up the maps? 

A Approximately 25, 30 minutes, I guess. 

Q And how many miles did you have to travel in 

that point of time? 

A It's about nine miles. 

Q Do you recall a similar question to that being 
asked and you said 15 to 16 miles? Were you referring to 
the round-trip when you said 15 to 16 miles, do you recall 
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that? 

f^ I vaguely recall* I don't recall what the 

• / 

context of the question was. 

MR. GRAHAM: No further questions of this 


witness, your Honor. 

THE COURT: All right, 10:00 tomorrow morning. 
MR. YOUNG: May we finish with this witness? 

THE COURT: Well, my schedule is more important 

than his job at the moment. 

MR. YOUNG: I have only two questions. 

THE COURT: Do you have any questions?^ 

» • “' 

* MR. DONOGHUE: No, your Honor. I was going to 

request that this matter be put over to a day other than 

% 

tomorrow if it's convenient to the Court. 

THE COURT: Why? 

MR. DONOGHUE: I would have to substitute 
another attorney to take this for me and I vould prefer 


not to. 


THE COURT: What other witness is there in 
this case? What other witness does the government have? 

MR.YOUNG: The government has no other witness 


at this point. 

THE COURT: Poughkeepsie? 

MR. GRAHAM: I would think my testimony as to 
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him would be 20 minutes. 


THE COURT: Can't it be stipulated? 

i 

MR. GRAHAM: Some photographs and some 
distances. Maybe we can work it out. 


THE COURT: Stipulate it. You don't have a 

jury here. 

MR. ROSENBERG: We will stipulate to distances 

and authenticity of the photographs. 

MR. DONOGHUE: And the distances. 

: MR. ROSENBERG: And the angular relationship 


• r 


to the signs. * — 

THE COURT: That he would testify if called-- 

• I 4 ' V 

*_ 

write it out and give it to me. 

You aslc your two questions. 

REDIRECT EXAMINATION 
BY MR. YOUNG: 

q Mr. Lusardi, counsel for the third-party 

defendant just asked you what caused you to not see the 
parking signs. Do you mean that you looked and saw no 
signs or that you just don't recollect seeing any signs. 

A I didn't recollect seeing any signs. 

q you weren't looking for parking signs? 

MR. GRAHJVM: I will object. Thafs not within 

the scope of the questions he can ask. 
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THE COURT: Don't get excited about it. He 
said it was dark, it was raining, he didn't see anything. 

He didn't know there was a corner. 

MR. GRAHAM: He testified he was looking to 

his left and right as he proceeded. 

THE COURT: I questioned when more closely 
and he said he couldn't have been looking to the right 
and left if he was in the middle of the block. 

Q How much time do you estimate between the 
time you first saw the beams and the impact? 

A A couple of seconds. — 

* *• 

Q ' Did you have time to react, have time to think 

• .* »• t 

how you were going to react? 

A It was almost an immedia e reaction. 

Q I show you these two exhibits. Defendant's 

Exhibit I and third-party defendant Exhibit K. Which 
of these pictures doysu believe best represents the 
field of vision you had at the time? 


Q Tht is the Defendant's Exhibit, the one— 

THE COURT: Never mind the one. That's why 
we have letters on them so we can identify them. 

MR. YOUNG: No further questions. 

MR. GRAHAM: One additional point I would like 
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2 

to point out. There is a pending motion with regard to 



3 

this case which had a return date of November 20th. 

*. 9 1 



4 

THE COURT: What do you want to do about it? 



5 

MR. GRAHAM: I would like to submit a brief and 



6 

to complete my work on it and have until the end of the 



7 

month, your Honor. 



8 

THE COURT: This is what I am going to do:— 



9 

MR. GRAHAM: I would like to offer in evidence 



10 

a certification of the charter law provision which is the 



11 

one that is relied upon. 



12 

THE COURT: I am going to give you until 



13 

November 30th to put in a brief on the liability of the 



14 

City of Poughkeepsie in relation to the signs. That's 



15 

what you are talking about, isn't it? 



16 

MR • GRAHAM: That's correct. Judge. 



17 

• ’ THE COURT: I am going to reserve decision on 



18 

the merits and I sun going to say that if I decide on the 



19 

merits in favor of the plaintiff, then I will require fu’-th* 

>r 

t 

20 

testimony from the defendant—from the plaintiff with 



21 

respect to notice to the government within the two-year 



22 

provision of the Torts Act. If I decide in favor of the 


ii 

23 

defendant, then it wouldn't be necessary. So I will give 


t 

i 

A 

you an interim interim decision on liability. 


1; 

i 

25 

MR. ROSENBERG: Do you wish us to submit any 

• 


! 
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proposed findings? 

THE COURT: I don't believe so. It's a 

* i 

very simple case. The only thing I want you to do is 
order the minutes because I have no money to order them. 
Then send them to me and I will look at them. We ha ve 
no budget for that. 

MR. ROSENBERG: Th° government has ordered 

the minutes. 

THE COURT: The United States Attorney has a 

budget. 

Give the exhibits all to the United States 
Attorney for convenience, if you don't mind, gentlemen. 

When you submit the transcript from the reporter submit the 
exhibits as well. 

Thank you very much. 

(Court adjourned.) 
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GURFEIN, D.J.: 

This is an action for damages resulting from an 
automobile collision on November 7, 1969 in Poughkeepsie. 

On a shoving that defendant Lusardi, an employee of the 
National Park Service, Department of the Interior, was 
in the course of his employment at the time of the accident, 

I permitted the United States to be substituted as a defendant 
but I refused to grant summary judgment on the alleged ground 
that the plaintiff had failed to file an administrative claim 
before he filed this action, 28 U.S.C. 5 2675(a), within 
the period prescribed by law. 28 U.S.C. 52401(b). See 
Cordaro v. Lusardi , 354 F. Supp. 1147 (S.D.N.Y. 1973). 

I also held that stannary judgment 'could-not be awarded-on — 
the basis of the release which had been executed. 

The action has now been tried to the Court without, 
a jury on the stipulated issue of liability only. Previously 
there had been inadequate proof of compliance with Section 
2675(a), supra , but I stated that if I found liability, I 
would allow the plaintiff to reopen for proof that there 
was compliance. It wa3 understood that if I found no lia¬ 
bility, the issue of administrative claim would become 


irrelevant 




Findings 


1# Plaintiff Francesco Cordaro struck a cTar a 3 
on 

he was proceeding/Bement Avenue in Poughkeepsie. 

2. The car that he struck was operated by 
Richard Lusardi and was owned by the Department of the 
Interior of the United States. 

3. Lusardi was at the time engaged in official 

duties. 

4. There was a heavy rain at the time of the 
accident which was at about 4:45 P.M. on November 7, 1969. 

5. The accident occurred at the intersection of 
Bement Avenue and Harrison Street. 

• 6. The government car was in the intersection 
when it was struck by plaintiff who was driving south. 

7. The car driven by Lusardi was coming from an 
easterly direction. 

8. There was no stop sign on Bement Avenue before 
the intersection with Harrison Street, but there was a stop 
sign on Harrison before the intersection with Bement. 

9. The plaintiff's car hit the defendant's car 

■ i* 

toward the rear door, i.e. . in the center. 

10. Plaintiff did not see defendant's car until 
just before he hit it. He could not stop his car in time. 







11. There la a store on the northeast corner of 

. ' I 

Bement and Harrison which obstructs the view of a driver 

going south on Harrison* 

12. Plaintiff knew this was a "blind” spot. 

He had seen accidents at that intersection before. 

13. He knew that a driver coming westerly on 
Harrison would have difficulty seeing a-.car coming south 


on Bement. 


14. Plaintiff had picked hi3 wife up, traversing 

• . v 

the same route, every day. 

15. Bement Avenue was about three lanes in width. 

16. The defendant’s car was more than halfway 

"ac'r'osa Bement Av^when plaintiff’s car struck ItT 

17. plaintiff’s car hit the other car with the 

center front of plaintiff's car. 

18. Lusardi had his windshield wipers on and was 

driving at about 15 miles per hour, with his lights at low 
beam. 

19. Lusardi did not see the stop' sign on the north 

side or Harrison before entering the intersection. 

20. Lusardi could not see there was a cross-street 
and was proceeding at the sane speed at which he had been 
travelling west on Harrison. 




[t'v: 











21. Driving down Harrison Street, which looked 

like a continuous street, Lusardi observed a beam of head- 

• * 

lights to his right side at about a 45 degree an?3e. 

22. Lusardi realized a vehicle was approaching 
from his right side and he applied his brakes and pulled 
to the left. At that point plaintiff’s car stuck his car. 

23. There is no explanation for Lusardi not 
seeing the stop sign other than the rainy weather and 
darkness or Lusardi's inattention. 

24. Lusardi was negligent in not seeing the- 

stop sign. 

25. Plaintiff wa 3 negligent in failing to observe 

LusardPs''car^oming^n to""the intersection. ' He"failed "to 

• • 

look to the left, although he knew it was a dangerous 
intersection and that it was raining. 

Conclusions of Law 

, \ * 

1. The United States was negligent. * • 

2. The plaintiff was contributorily negligent. 

3. The law of Hew York governs in Federal Tort 
Claims Acts suits, 28 U.S.C. §2674. 





4. The plaintiff may not recover, since in New 

• * 

• • 

York the contributory negligence of the plaintiff is a 
complete defense. 

5. The verdict is for the defendant United States 


January-7, 1974 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANCESCO CORDARO, 


Plaintiff, 


against 

UNITED STATES OF AMERICA, 


STIPULATION OF 
EXHIBITS INTO 
EVIDENCE_ 


Defendant. 


72 CIV. 3644 MIG 


UNITED STATES OF AMERICA, 

Third-Party Plaintiff, 
against 

CITY OF POUGHKEEPSIE, 

Third-Party Defendant. 


IT IS HEREBY STIPULATED by and between the attorneys 
for the respective parties herein that the attached exhibits 
be and the same hereby are stipulated into'evidence, offered 
by third-party defendant. City of Poughkeepsie, as Exhibit M, 
Exhibit N, Exhibit 0, and Exhibit P, as follows: 

Exhibit M is a diagram not drawn to scale made by 
Richard Clifford accurately depicting the accident scene with 
regard to dimensions, but not being drawn to scale. 

Exhibit N, Exhibit 0, and Exhibit P are all true 
and accurate photographs taken in the vicinity of the accident 
looking towards the intersection of Harrison Street and Berr.ent 
Avenue all taken from an elevation of five feet five inches 
from the street surface of Harrison Street, twelve feet from 














the right-hand curb at the northerly curb line of Harrison 
Street the following distances from the tracing line, the said 
tracing line being that point where the m°fJ easterly curb line . 
of Bement Avenue and the most/SSaKM*^^^ line of Harrison 
Street would have intersected some twelve feet into the inter- ; 
section of Harrison Street and Bement Avenue at right angles 
where the southerly point of Bement Avenue intersects with the j 
westerly tracing line of Harrison Street perpendicular thereto: 

i 

Exhibit N--a snapshot-sized photograph 

taken 195 feet away; 

Exhibit 0--a snapshot-sized photograph 
taken 56 feet away; 

Exhibit P--an enlargement taken 114 feet 
away. 


UNITED STATES ATTORNEY 


By. 


Gerald A. Rosenberg 

Attormy for United States of America 


ROBERT B. DIETZ, CORPORATION COUNSEL 
OF THE CITY OF POUGHKEEPSIE 



tio 
Poughkee 


:aham, Ass istant Corpora-; 
Attorney for City of 


MARSHALL L. BRENNER 




John Donoghue of Counsel 


















UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

---x 


FRANCESCO COf >ARO, 


Plaintiff, 


•against* 

RICHARD H. LUSARDI and THE UNITED STATES 
OF AMERICA, 


STIPULATION 

DESIGNATING 

EXHIBITS 


Defendants and 

Third-Party Plaintiffs, 72 Civ. 3644 MIG 


-against- 


CITY OF POUGHKEEPSIE, 


Third-Party Defendant. 


x 


IT IS HEREBY STIPULATED by and between the attorneys 
I for the respective parties herein that the following Exhibits 

/ 

presented into evidence during the trial of the above matter on 
November 13, 1973 before the Honorable Murray I. Gurfein be 
deemed designated to be part of the Record on Appeal: 


Plaintiff's: 


No. 


Description 


2 


Photograph of damage vo 
plaintiff's car. 


Defendant's: 


Letter 

A 


B 


Description 


Release of claims, dated 
March 24, 1971, signed 
by plaintiff. 

Copy of claim form 
(Standard Form 95) dated 
March 21, 1971, with a 
dated of receipt of the 
Department of Interior 
July 17, 1972. 



57 












Defendant’s : 

Letter 


Description * 

Copy of letter signed by 
Marshall L. Brenner, dated 
March 25, 1971, addressed 
to United States Department 
of Interior 

Copy of letter signed 
by William W. Redmond, 
Regional Solicitor of the 
Department of Interior, 
dated April 1, 1971, 
addressed to Marshall L. 
Brenner 

Copy of letter signed by 
Marshall Brenner (by Chester 
H. Gordon) dated July 14, 
1972, addressed to the United 
States Department of Interior 


F (marked for 

indentification) 


H 


Copy of letter signed by 
William H. Thornton, Jr., 
Acting Regional Solicitor 
of the Department of Interior 
dated July 17, 1972, addressed 
to Marshall L. Brenner 

Copy of letter signed by 
Marshall L. Brenner 
dated April 9, 1971, 
addressed to the United 
States Department of Interior 

"Official Arrow Map" of 
Poughkeepsie and Dutchess 
County depicting route 
traveled by the United States 
Government driver. 

Photograph showing stop sign 
obscured by parking signs. 

Photograph showing location 
of corner grocerty store. 


Third Party Defendant's : 
K 


Photograph showing stop sign 
unobscured by parking signs. 

Certification of Section 2C9 
of the Charter Laws of the 
City of Poughkeepsie 


Paul J. Curran, 

United States Attorney for 
the Southern District of 
New York by 


GERALD A. RUSLNBfclU)' 

Assistant United States Attn. 








Robert D. Dietz, 
Corporation Counsel of the 
City of Poughkeepsie by/ 



SMr 


S/71RAHAM, ESQ. 
Assistant: /Corporation Counsel 



/MARSHALL L. BRENNER, ESQ. 


I 
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